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In framing a government which is to be administered by 
men over men, the great difficulty lies in this: you must 
first enable the government to control the governed; 
and in the next place oblige it to control itself.

—James Madison, THE FEDERALIST NO. 51
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CH A P T ER 1w
Introduction

Few who follow world events can doubt that the Obama 
administration’s approach to multiple national security 

issues has been essentially the same as that of the Bush admin-
istration.1 The Obama administration, like its predecessor, 
has sent terrorism suspects overseas for detention and inter-
rogation;2 claimed the power to hold, without trial, American 
citizens who are accused of terrorism in military confine-
ment;3 insisted that it is for the President to decide whether 
an accused terrorist will be tried by a civilian court or a mili-
tary tribunal;4 kept the military prison at Guantánamo Bay 
open,5 argued that detainees cannot challenge the conditions 
of their confinement,6 and restricted detainees’ access to legal 
counsel;7 resisted efforts to extend the right of habeas corpus 
to other offshore prisons;8 argued that detainees cannot invoke 
the Geneva Conventions in habeas proceedings;9 denied detain-
ees access to the International Committee of the Red Cross for 
weeks at a time;10 engaged the United States in a military attack 
against Libya without congressional approval, in the face of no 
actual or imminent threat to the nation;11 and continued, and 
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in some respects expanded, the Bush administration’s ballistic 
missile defense program.12

The Obama administration, beyond ending torture, has 
changed “virtually none” of the Bush administration’s Central 
Intelligence Agency (CIA) programs and operations,13 except 
that in continuing targeted killings, the Obama adminis-
tration has increased the number of covert drone strikes in 
Pakistan to six times the number launched during the Bush 
administration.14 The Obama administration has declined to 
prosecute those who committed torture (after the President 
himself concluded that waterboarding is torture);15 approved 
the targeted killing of American citizens (Anwar al-Awlaqi and 
a compatriot16) without judicial warrant;17 rejected efforts by 
the press and Congress to release legal opinions justifying those 
killings or describing the breadth of the claimed power;18 and 
opposed legislative proposals to expand intelligence oversight 
notification requirements.19 His administration has increased 
the role of covert special operations,20 continuing each of the 
covert action programs that President Bush handed down.21 
The Obama administration has continued the Bush administra-
tion’s cyberwar against Iran (code-named “Olympic Games”)22 
and sought to block lawsuits challenging the legality of other 
national security measures,23 often claiming the state secrets 
privilege.24

The Obama administration has also continued, and in some 
ways expanded, Bush-era surveillance policies. For example, the 
Obama administration continued to intercept the communica-
tions of foreign leaders;25 further insisted that GPS devices may 
be used to keep track of certain citizens without probable cause 
or judicial review26 (until the Supreme Court disapproved27); 
continued to investigate individuals and groups under Justice 
Department guidelines rewritten in 2008 to permit “assess-
ments” that require no “factual basis” for FBI agents to conduct 
secret interviews, plant informants, and search government 
and commercial databases;28 stepped up the prosecution of gov-
ernment whistleblowers who uncovered illegal actions,29 using 
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the 1917 Espionage Act eight times during his first administra-
tion to prosecute leakers (it had been so used only three times 
in the previous ninety-two years);30 demanded that businesses 
turn over personal information about customers in response to 
“national security letters” that require no probable cause and 
cannot legally be disclosed;31 continued broad National Security 
Agency (NSA) homeland surveillance;32 seized two months of 
phone records of reporters and editors of the Associated Press 
for more than twenty telephone lines of its offices and jour-
nalists, including their home phones and cellphones, without 
notice;33 through the NSA, collected the telephone records of 
millions of Verizon customers, within the United States and 
between the United States and other countries, on an “ongoing, 
daily basis” under an order that prohibited Verizon from reveal-
ing the operation;34 and tapped into the central servers of nine 
leading U.S. Internet companies, extracting audio and video 
chats, photographs, emails, documents, and connection logs 
that enable analysts to track foreign targets and U.S. citizens.35 
At least one significant NSA surveillance program, involving 
the collection of data on the social connections of U.S. citizens 
and others located within the United States, was initiated after 
the Bush administration left office.36

These and related policies were formulated and carried out 
by numerous high- and mid-level national security officials who 
served in the Bush administration and continued to serve in 
the Obama administration.37

Given Senator Obama’s powerful criticism of such poli-
cies before he took office as President, the question,38 then, is 
this: Why does national security policy remain constant even 
when one President is replaced by another, who as a candidate 
repeatedly, forcefully, and eloquently promised fundamental 
changes in that policy?39

Various hypotheses have been suggested. One asserts 
the substantive correctness of the Bush/Obama policies as 
a response to perceived security threats. The continuity of 
national security policy under politically differing presidents, 
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according to this view, demonstrates the essential rightness of 
those policies and President Obama’s open-mindedness.40 With 
greater knowledge and responsibility have come understanding 
and consensus. A second set of answers emphasizes domestic 
politics and personality. These relate to Obama personally, sug-
gesting that he was never sincere, or that he has no core beliefs, 
or that he was well-intentioned but ineffectual, or that he sim-
ply sold out. The political context, it is suggested, has reinforced 
these personality traits: only a leader able to act out-of-type can 
realistically be expected to effect fundamental policy change, as 
did, for example, Franklin Roosevelt with Wall Street, Richard 
Nixon with China, and Bill Clinton with welfare. According to 
this approach, a hairpin turn in U.S.  national security policy 
cannot be pulled off by a black liberal academic with the middle 
name of Hussein.

The scholarly literature offers two broad, conflicting models 
that embrace and elaborate these popular explanations.41 On 
the one hand, the “rational actor” model predicts that, regard-
less of the identity of the decision maker, policy will be cho-
sen rationally based on an objective assessment of threats and 
the relative costs and benefits of competing options to address 
those threats. The “government politics” model, on the other 
hand, has it that decisions result from bargaining among indi-
vidual governmental actors, focusing on characteristics such as 
their perceptions, preferences, position, and “clout.”

Neither of these two conjectures can be dismissed out of 
hand. For reasons that I  spell out later,42 however, neither is 
satisfactory. I  present what seems a better though disquiet-
ing explanation. It borrows from the approach suggested in 
1867 by Walter Bagehot to explain the evolution of the English 
Constitution.43 Bagehot brought The Economist magazine to 
prominence; his own eminence became such that the middle 
years of nineteenth-century England were sometimes referred 
to as the “Age of Bagehot.”44 While not without critics, his theory 
has been widely acclaimed and has generated significant com-
mentary.45 Indeed, it is something of a classic on the subject 
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of institutional change, and it foreshadowed modern organi-
zational theory, discussed in  chapter  5.46 In brief, Bagehot’s 
notion was as follows.

Power in Britain reposed initially in the monarch alone. Over 
the decades, however, a dual set of institutions emerged.47 One 
set comprises the monarchy and the House of Lords.48 These 
Bagehot called the “dignified” institutions—dignified in the 
sense that they provide a link to the past and excite the public 
imagination.49 Through theatrical show, pomp, and historical 
symbolism, they exercise an emotional hold on the public mind 
by evoking the grandeur of ages past.50 They embody memo-
ries of greatness. Yet it is a second, newer set of institutions—
Britain’s “efficient” institutions—that do the real work of 
governing.51 These are the House of Commons, the Cabinet, and 
the Prime Minister.52 As Bagehot put it:  “[I] ts dignified parts 
are very complicated and somewhat imposing, very old and 
rather venerable; while its efficient part . . . is decidedly simple 
and rather modern. . . . Its essence is strong with the strength of 
modern simplicity; its exterior is august with the Gothic gran-
deur of a more imposing age.”53

Together these institutions make up a “disguised republic”54 
that obscures the massive shift in power that has occurred, 
which if widely understood would create a crisis of public 
confidence.55 This crisis has been averted because the efficient 
institutions have been careful to hide where they begin and 
where the dignified institutions end.56 They do this by ensuring 
that the dignified institutions continue to partake in at least 
some real governance and also by ensuring that the efficient 
institutions partake in at least some inspiring public ceremony 
and ritual.57 This promotes continued public deference to the 
efficient institutions’ decisions and continued belief that the 
dignified institutions retain real power.58 These dual institu-
tions, one for show and the other for real, afford Britain exper-
tise and experience in the actual art of governing while at the 
same time providing a façade that generates public acceptance 
of the experts’ decisions. Bagehot called this Britain’s “double 
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government.”59 The structural duality, some have suggested, 
is a modern reification of the “Noble Lie” that, two millennia 
before, Plato had thought necessary to insulate a state from 
the fatal excesses of democracy and to ensure deference to the 
golden class of efficient guardians.60

Bagehot’s theory may have overstated the naiveté of Britain’s 
citizenry. When he wrote, probably few Britons believed that 
Queen Victoria actually governed. Nor is it likely that Prime 
Minister Lord Palmerston, let alone 658 members of the House 
of Commons, could or did consciously and intentionally conceal 
from the British public that it was really they who governed. Big 
groups keep big secrets poorly. Nonetheless, Bagehot’s endur-
ing insight—that dual institutions of governance, one public 
and the other concealed, evolve side by side to maximize both 
legitimacy and efficiency—is worth pondering as one possible 
explanation of why the Obama and Bush national security poli-
cies have been essentially the same. There is no reason in prin-
ciple why the institutions of Britain’s juridical offspring, the 
United States, ought to be immune from the broader bifurcat-
ing forces that have driven British institutional evolution.

As it did in the early days of Britain’s monarchy, power in the 
United States lay initially in one set of institutions—the presi-
dency, Congress, and the courts. These are America’s “dignified” 
institutions. Later, however, a second institution emerged to 
safeguard the nation’s security. This, America’s “efficient” insti-
tution (actually, as will be seen, more a network than an institu-
tion), consists of the several hundred executive officials who sit 
atop the military, intelligence, diplomatic, and law enforcement 
departments and agencies that have as their mission the pro-
tection of America’s international and internal security. Large 
segments of the public continue to believe that America’s con-
stitutionally established, dignified institutions are the locus of 
governmental power. By promoting that impression, both sets 
of institutions maintain public support. But when it comes to 
defining and protecting national security, the public’s impres-
sion is mistaken. America’s efficient institution makes most 
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of the key decisions concerning national security, removed 
from public view and from the constitutional restrictions that 
check America’s dignified institutions. The United States has, in 
short, moved beyond a mere imperial presidency to a bifurcated 
system—a structure of double government—in which even the 
President now exercises little substantive control over the over-
all direction of U.S. national security policy. Whereas Britain’s 
dual institutions evolved toward a concealed republic, America’s 
have evolved in the opposite direction, toward greater central-
ization, less accountability, and emergent autocracy.

The parallels between U.S.  and British constitutionalism 
are, of course, inexact. In the United States, the transfer of 
power has not been purposeful, as Bagehot implied it was in 
Britain.61 Members of America’s efficient institutions have not 
secretly colluded in some dark plot aimed at wresting control 
over national security from its dignified institutions. What 
may appear in these institutions’ collective motivation as con-
scious parallelism has in fact been a wholly open and, indeed, 
unabashed response to incentives deeply rooted in the legal and 
political structures in which they operate.

Some of the evolutionary drivers, on the other hand, have 
been similar in both countries. Electoral incapacity, for exam-
ple, has been key. Organized deception would be unneces-
sary, Bagehot suggested, and the trappings of monarchy could 
be dispensed with, if Britain’s population had been gener-
ally well-educated, well-off, and politically intelligent.62 But 
he believed it was not.63 The lower and middle classes were 
“narrow-minded, unintelligent, incurious”;64 they found edu-
cated discourse “unintelligible, confused and erroneous.”65 
Bagehot wrote:  “A life of labour, an incomplete education, a 
monotonous occupation, a career in which the hands are used 
much and the judgment is used little”66 had produced “the last 
people in the world to whom . . . an immense nation would ever 
give” controlling authority.67 No one will ever tell them that, 
of course:  “A people never hears censure of itself,”68 least of 
all from political candidates. The road to public respect (and 
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re-election) lies in ingratiation. So long as their awe and imagi-
nations remain engaged, however, the public could be counted 
upon to defer—if not to their real rulers, then to what Bagehot 
referred to as “the theatrical show” that accompanied the appar-
ent rulers.69 The “wonderful spectacle” of monarchical pomp 
and pageantry captured the public’s imagination, convinced 
the public that they were not equal to the greatness governance 
demanded, and induced them to obey.70

America’s population today is of course far removed from 
the Dickensian conditions of Victorian England. Yet the eco-
nomic and educational realities remain stark.71 Nearly fifty 
million Americans—more than 16  percent of the popula-
tion and almost 20  percent of American children—live in 
poverty.72 A majority of students in public schools throughout 
the American South and West meet federal low-income require-
ments for free and reduced-price meals.73 A 2009 federal study 
estimated that thirty-two million American adults, about one 
in seven, are unable to read anything more challenging than a 
children’s picture book and are unable to understand the side 
effects of medication listed on a pill bottle.74 The Council on 
Foreign Relations reported that the United States has “slipped 
ten spots in both high school and college graduation rates over 
the past three decades.”75 One poll found that nearly 25 percent 
of Americans do not know that the United States declared its 
independence from Great Britain.76 A  2011 Newsweek survey 
disclosed that 80 percent did not know who was president dur-
ing World War I; 40 percent did not know who the United States 
fought in World War II; 29 percent could not identify the cur-
rent vice president of the United States; 70 percent did not know 
that the Constitution is the supreme law of the land; 65 percent 
did not know what happened at the constitutional convention; 
88 percent could not identify any of the writers of the Federalist 
Papers; 27 percent did not know that the President is in charge 
of the executive branch; 61 percent did not know the length of 
a Senate term; 81 percent could not name one power conferred 
on the federal government by the Constitution; 59  percent 
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could not name the Speaker of the House; and 63 percent did 
not know how many Justices are on the Supreme Court.77 Far 
more Americans can name the Three Stooges than any member 
of the Supreme Court.78 Other polls have found that 71 percent 
of Americans believe that Iran already has nuclear weapons79 
and that 33  percent believed in 2007 that Saddam Hussein 
was personally involved in the 9/11 attacks.80 In 2006, at the 
height of U.S. military involvement in the region, 88 percent of 
American 18- to 24-year-olds could not find Afghanistan on a 
map of Asia, and 63 percent could not find Iraq or Saudi Arabia 
on a map of the Middle East.81 Three-quarters could not find 
Iran or Israel,82 and 70 percent could not find North Korea.83 
In 1998—after nearly three decades of often heated debate 
about the Anti-Ballistic Missile (ABM) Treaty and arguments 
over related issues such as the proposed Strategic Defense 
Initiative—two-thirds of Americans mistakenly believed that 
a missile defense system was already in place.84 The “over-vote” 
ballots of several thousand voters—greater in number than the 
margin of difference between George W. Bush and Al Gore—
were rejected in Florida in the 2000 presidential election 
because voters did not understand that they could vote for only 
one candidate.85

There is, accordingly, little need for purposeful deception 
to induce generalized deference; in contemporary America as 
in Bagehot’s Britain, a healthy dose of theatrical show goes a 
long way.
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CH A P T ER 2w
The Trumanite Network

“The trained official,” Bagehot wrote, “hates the rude, untrained 
public.”1 “He thinks that they are stupid, ignorant, restless. . . . ”2 
President Harry Truman’s Secretary of State Dean Acheson, 
not renowned for bluntness, let slip his own similar assess-
ment of America’s electorate. “If you truly had a democracy and 
did what the people wanted,” he said, “you’d go wrong every 
time.”3 Acheson’s views were shared by other influential foreign 
policy experts,4 as well as government officials;5 thus emerged 
America’s “efficient” national security institution.6

Before examining its origins and contemporary operation, 
let us adopt more neutral terms that better describe its histori-
cal roots. The terms “efficient” and “dignified” have taken on 
somewhat different implications over the years and, to put it 
delicately, imply qualities that not all contemporary American 
institutions fully embody.

James Madison was perhaps the principal architect of the 
American constitutional design.7 Honoring Madison’s founding 
role, let us substitute “Madisonian” for “dignified,” referring to 
the three branches of the federal government formally estab-
lished by the Constitution to serve as checks on the instruments 
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of state security. Under the Madisonian system, Congress was 
given power to “raise and support Armies”;8 to “provide and 
maintain a Navy”;9 to “make Rules for the Government and 
Regulation of the land and naval Forces”;10 to “provide for call-
ing forth the Militia to execute the laws of the Union, sup-
press Insurrections and repel Invasions”;11 and to “provide for 
organizing, arming, and disciplining, the Militia, and for gov-
erning such Part of them as may be employed in the Service 
of the United States, reserving to the States respectively, the 
Appointment of the Officers, and the Authority of training the 
Militia according to the discipline prescribed by Congress.”12 
The commander-in-chief of the armed forces was to be a civil-
ian, the President.13 The President was authorized to make trea-
ties, but only with the advice and consent of two-thirds of the 
Senate.14 No special immunities were carved out for the mili-
tary from judicial process, to be exercised by courts with juris-
diction over “all Cases, in Law and Equity, arising under this 
Constitution, the Laws of the United States, and Treaties. . . . ”15

These constitutional provisions thus divide power over 
national security. Animating the separation of powers is a 
well-known theory. Madison believed that dividing authority 
among the three branches of government would cause the mem-
bers of each of the three branches to seek to expand their power 
but also to rebuff encroachments on their power.16 An equilib-
rium would result, and this balance would forestall the rise of 
centralized, despotic power. But more than mere institutional 
design was required; the government Madison envisioned was 
not a machine that would check itself.17 Essential to the effec-
tiveness of these checks and the maintenance of balance was 
civic virtue—an informed and engaged electorate.18 The virtue 
of the people who held office would rest on the intelligence and 
public-mindedness of the people who put them there. Absent 
civic virtue, the governmental equilibrium of power would face 
collapse.19 This is the Madisonian model.

President Harry S Truman, more than any other President, 
is responsible for creating the nation’s “efficient” national 
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security apparatus.20 Under him, Congress enacted the National 
Security Act of 1947, which unified the military under a new 
secretary of defense, set up the CIA, created the modern Joint 
Chiefs of Staff, and established the National Security Council 
(NSC).21 Truman also set up the National Security Agency, 
which was intended at the time to monitor communications 
abroad.22 Friends as well as detractors viewed Truman’s role as 
decisive.23 Honoring Truman’s founding role, let us substitute 
“Trumanite” for “efficient,” referring to the network of sev-
eral hundred high-level military, intelligence, diplomatic, and 
law enforcement officials within the executive branch who are 
responsible for national security policymaking.

ORIGINS

President Truman’s national security initiatives were contro-
versial, with liberal and conservative positions in the debate 
curiously inverted from those prevalent in current times. In 
the late 1940s and early 1950s, congressional liberals generally 
supported Truman’s efforts to create more centralized national 
security institutions on the theory, held by many and summa-
rized by Michael Hogan, that “peace and freedom were indi-
visible, that American power had to be mobilized on behalf of 
democracy ‘everywhere,’ and that tradition had to give ground 
to this new responsibility.”24 Senator Hubert Humphrey of 
Minnesota, for example, dismissed objections to the consti-
tutionality of the new arrangements:  “It is one thing to have 
legalistic arguments about where the power rests,” he said, 
but another to straitjacket a President in trying to deal with a 
totalitarian state capable of swift action.25 Stalin could strike 
a deathblow at any time, he argued; “[t] hose days of all the 
niceties and formalities of declarations of war are past. . . . ”26 
Under these conditions, “it is hard to tell . . . where war begins or 
where it ends.”27 Senator Paul Douglas of Illinois insisted that 
U.S. military power should support democracy “everywhere.”28 
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Unanswered aggression would lead only to further aggression, 
he suggested, requiring the United States to move to a posture 
of permanent military preparedness.29

Conservatives in Congress, on the other hand, feared that 
Truman’s ballooning national security payrolls, reliance upon 
military solutions to tackle international problems, and efforts 
to centralize national security decision-making posed a threat 
to democratic institutions and the principle of civilian leader-
ship. Republican Senator Edward V. Robertson of Wyoming, for 
example, worried that Truman’s military consolidations could 
amount to the creation of an “embryonic” general staff simi-
lar to that of Germany’s Wehrmacht.30 A new national intelli-
gence agency, he said, could grow into an American “gestapo.”31 
Republican Senator William Langer of North Dakota and his 
allies believed that the Soviet threat was exaggerated; in their 
eyes, the real enemy was the Pentagon, where “military lead-
ers had an insatiable appetite for more money, more men, 
and more power, whatever the cost to democracy.”32 The con-
servatives invoked the specter of a “garrison state,” a “police 
state,” and a “slave state” run by “power-grabbing bureau-
crats.”33 They saw peacetime military conscription as “aping 
the military clique of Hitler” and leading to a “complete mili-
tarization of the country,” creating a “permanent military 
caste.”34 Republican Congresswoman Katherine St. George of 
New  York, recalling Washington’s Farewell Address, foresaw 
the possibility of military domination of the nation’s civilian 
leadership.35 Republican Senators John Bricker and Robert Taft 
of Ohio and Homer Capehart of Indiana voted to cap the size 
of active U.S. military forces in part to halt what they regarded 
as “a drift from ‘congressional responsibility’ to ‘administra-
tive policymaking’ . . . which would destroy the ‘liberty of the 
people.’ ”36 “The truth is that we are slowly losing our freedoms 
as we move toward the garrison state,” said the Republican 
leader of the House of Representatives, Joseph W.  Martin of 
Massachusetts.37
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Truman himself appeared to share these concerns, at least 
to an extent. He was “very strongly anti-FBI,” according to his 
aide Clark Clifford.38 Truman was “afraid of a ‘Gestapo’ ” and 
wanted to “hold [the] FBI down,” which he regarded as “dan-
gerous.”39 Although a military officer would be permitted to 
head the CIA, Truman accepted an amendment to the National 
Security Act under which the Agency would be prohibited from 
performing any “police, subpoena, law enforcement powers, or 
internal security functions.”40 As for the military, while waste-
ful duplication had to be eliminated and better coordination 
established, Truman feared that collective deliberation could 
force the President to share responsibility and decision-making 
power, resulting in a diminution in presidential authority and a 
weakening of civilian control over the military.41 With half of the 
members of the new National Security Council coming from the 
military, Truman believed it would be difficult for the President 
to ignore their recommendations, even though their counsel was 
only advisory.42 Truman was particularly annoyed by interser-
vice rivalries and pressure from military lobbyists to increase 
their services’ budgets.43 “We must be very careful that the mili-
tary does not overstep the bounds from an economic standpoint 
domestically,” he wrote.44 He also believed that “[m] ost of them 
would like to go back to a war footing.”45 But he considered the 
new national security apparatus necessary to rein in the mili-
tary as well as to improve the United States’ ability to respond 
to the looming (though exaggerated46) Soviet threat. The Hoover 
Commission had warned in 1949 that the Joint Chiefs had come 
to act as “virtually a law unto themselves”47 and that “central-
ized civilian control scarcely exists” in certain military depart-
ments.48 Internecine warfare among the services had come to 
undermine the nation’s defense. Truman believed that his new 
national security architecture was the best bet to bolster the 
capacity of the nation to meet security threats while safeguard-
ing the democratic institutions that the newly empowered mili-
tary and intelligence organizations were expected to protect.49
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OPERATION

Sixty years later, sitting atop its national security institutions, 
an intragovernmental network that has descended from what 
Truman created now manages the real work of preventing 
the country from, in Acheson’s phrase, “go[ing] wrong.”50 The 
Washington Post’s landmark 2011 study of Truman’s modern 
handiwork, “Top Secret America,” identified forty-six federal 
departments and agencies engaged in classified national secu-
rity work.51 Their missions range from intelligence gathering 
and analysis to war-fighting, cyberoperations, and weapons 
development. Almost 2,000 private companies support this 
work, which occurs at over 10,000 locations across America.52 
The size of their budgets and workforces are mostly classified, 
but it is clear that those numbers are enormous—a total annual 
outlay of around $1 trillion and millions of employees.53 “The 
nightmare of the modern state,” Henry Kissinger has written, 
“is the hugeness of the bureaucracy, and the problem is how to 
get coherence and design in it.”54

Coherence and design, however, must come largely from the 
bureaucracy itself. Presidents can appoint only between 3,000 
and 4,000 individuals (including domestic policy officials).55 
Of the 668,000 civilian employees in the Department of 
Defense and related agencies in 2004, only 247 were political 
appointees.56 Several hundred policymakers, therefore, must be 
drawn from the national security bureaucracy to oversee and 
direct it. They include, but are not limited to, the President’s 
personal assistants, the top professional staff members of the 
National Security Council57—“the single most powerful staff in 
Washington.”58 As recently as the 1990s the NSC professional 
staff numbered about 50; by 2014 it numbered more than 350.59 
Among this larger group of national security policymakers that 
make up the National Security Council are careerists as well 
as “in-and-outers”—political appointees, academics, analysts 
from think tanks, military officers, and other officials seconded 
from executive agencies.
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These several hundred officials constitute America’s 
Trumanite network. They sit at the pinnacle of what Jack 
Goldsmith has called “Washington’s tight-knit national secu-
rity culture.”60 After spending their professional lives writ-
ing what they did not sign, finally they sign what they did not 
write. They are not yet driven to work in the morning by a black 
car but are one step away. They are more likely to have been to 
Kabul than Tulsa. They visit the hinterlands of fly-over America 
on holidays, if then. They seldom appear on television and seek 
neither celebrity nor wealth. High school class trips do not visit 
their offices. Awake at night they think about the implications 
of the next Stuxnet,61 not ten-year treasury yields. Success lies 
in being in the big meeting, reading the key memo—being part 
of the big decision. The Trumanites draw little overt attention 
but wield immense, unnoticed power.

Unlike “the best and the brightest” of earlier times, the 
Trumanites are not part of big decisions because of wealth, 
family connections, or an elite education. Most have no assured 
financial or social safety net to save them should they slip. They 
are “in” because they are smart, hard-working, and reliable, 
which among other things means unlikely to embarrass their 
superiors. What they may lack in subtlety of mind or force of 
intellect they make up in judgment.62 Love of country draws 
the Trumanites to their work but so also does the adrenaline 
rush of urgent top-secret news flashes, hurried hallway brief-
ings, emergency teleconferences, intense confrontation, know-
ing the confidential subplot, and, more broadly, their authority. 
The decisions they secretly shape are the government’s most 
crucial. They are Trollope’s Tom Towers: “It is true he wore no 
ermine, bore no outward marks of a world’s respect; but with 
what a load of inward importance was he charged! It is true 
his name appeared in no large capitals . . . but what member of 
Parliament had half his power?”63

The Trumanites are, above all, efficient, or at least efficient 
relative to the Madisonians. They can move quickly. They are 
concise summarizers; they know their superiors have as little 
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time as they do and need predigested ideas. They face no need 
for hearings or markups or floor debates and afford no occasion 
for briefs, oral arguments, or appeals. True, the interagency 
process does take time; papers do have to be cleared and dis-
agreements resolved. But, again—relative to the Madisonian 
institutions—the Trumanite network is the paragon of effi-
ciency. “The decisive reason for the advance of bureaucratic 
organization,” Max Weber noted, “has always been its purely 
technical superiority over any other form of organization.”64

The Trumanites share the public’s faith in American excep-
tionalism, but they are not ideologues. As Bagehot said of 
Britain’s analogous institution, “[it] is permanently efficient, 
because it is not composed of warm partisans.”65 Trumanites 
are, above all, rationalists. They appear at all costs sound, 
responsible, serious, and disinterested, never extreme or sen-
timental, never too far ahead of policy or too far behind it, 
creative but not too creative, never boringly predictable, and, 
above all, never naïve. They are, in Bagehot’s words, “in contact 
with reality.”66 They go only “where [they] think[] . . . the nation 
will follow.”67 “[T] he way to lead them—the best and acknowl-
edged way—is to affect a studied and illogical moderation.”68 
Their objective is to be uncategorizable—neither predictably 
hard-line nor predictably soft-line, weighing options on their 
merits but remaining always—for it is, after all, national secu-
rity that is at stake—tough.69

“[T] his cast of mind,” C.  Wright Mills concluded, “defines 
international reality as basically military.”70 John Kenneth 
Galbraith recalled the friendly counsel of McGeorge Bundy, 
National Security Advisor to Presidents John F. Kennedy and 
Lyndon Johnson:  “Ken,” Bundy told him, “you always advise 
against the use of force—do you realize that?” The result of 
being typecast, Galbraith said, was that on security issues he 
found himself always like an Indian, “firing occasional arrows 
into the campsite from the outside.”71 Les Gelb, former presi-
dent of the Council on Foreign Relations and an assistant sec-
retary of state in the Carter administration, later explained his 
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initial support of the Iraq War as “symptomatic of unfortunate 
tendencies within the foreign policy community, namely the 
disposition and incentives to support wars to retain political 
and professional credibility.”72 One must always retain cred-
ibility, which counsels against fighting losing battles at high 
credibility costs, particularly for a policy option that would 
play in Peoria as a weak one. Whether the policy is in reality 
the most effective is beside the point. It is the appearance that 
matters, and in appearance, the policy must seem hard-hitting. 
That reality permeates national security policymaking. “[T]he 
White House [was] ever afraid,” Vali Nasr has written, “that the 
young Democratic President would be seen as ‘soft.’ ”73 To have 
gone against the military on Afghanistan would have made 
the President look weak. “Mr. President,” advised an NSC staff 
member, “I don’t see how you can defy your military chain” on 
Afghanistan force levels.74 “No Democratic president can go 
against military advice, especially if he asked for it,” said CIA 
Director Leon Panetta.75

THREAT EXAGGERATION

The Trumanites thus define security in military and intelligence 
terms rather than political and diplomatic ones. This propensity 
reinforces a powerful structural dynamic. That dynamic can be 
succinctly stated: Overprotection of national security creates costs 
that the Trumanite network can externalize; underprotection cre-
ates costs that the network must internalize. The resulting incen-
tive structure encourages the exaggeration of existing threats 
and the creation of imaginary ones. The security programs that 
emerge are, in economic terms, “sticky down”—easier to grow 
than to shrink.

The Trumanites sacrifice little when disproportionate money 
or manpower is devoted to security. The operatives that they 
direct do not incur trade-off costs.76 The Trumanites do, how-
ever, reap the benefits of that disproportionality—a larger 
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payroll, more personnel, broader authority, and an even lower 
risk that they will be blamed in the event of a successful 
attack.77 Yet Madisonian institutions incur the costs of exces-
sive resources that flow to the Trumanites. The President must 
submit a budget that includes the needed taxes. Members of 
Congress must vote for those taxes. A federal agency must col-
lect the taxes. When it comes to picking up the tab, Trumanites 
are nowhere to be seen.

If national security protection is inadequate, on the other 
hand, the Trumanites are held accountable. They are the experts 
on whom the Madisonian institutions rely to keep the nation 
safe. They are the recipients of Madisonian largesse, doled out 
to ensure that no blame will be cast by voters seeking retribu-
tion for a job poorly done. In the event of a catastrophic attack, 
the buck stops with the Trumanites. No Trumanite craves to be 
the target of a 9/11 commission following a catastrophic fail-
ure. Thus they have, as Jeffrey Rosen put it, an “incentive to 
exaggerate risks and pander to public fears”78—“an incentive to 
pass along vague and unconfirmed threats of future violence, 
in order to protect themselves from criticism”79 should another 
attack occur. Seymour Hersh recalls the comment of a senior 
FBI counterterrorism official concerning dire public warnings 
of increased terrorism threats. “Is there some C.Y.A.—cover 
your ass—involved when officials talk about threats to power 
supplies, or banks, or malls? Of course there is.”80

Indeed, a purely “rational” actor in the Trumanite network 
might hardly be expected to do anything other than inflate 
threats. In this way, the domestic political dynamic reinforces 
the security dilemma familiar to international relations stu-
dents, the quandary that a nation confronts when, in tak-
ing steps to enhance its security, it unintentionally threatens 
the security of another nation and thus finds its own security 
threatened when the other nation takes compensatory action.81 
An inexorable and destabilizing arms race is thereby fueled by 
seemingly rational domestic actors responding to seemingly rea-
sonable threats—threats that they unwittingly helped create.
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The budget figures, compiled by David Sanger,82 reflect the 
incentive structure within which the Trumanite network has 
emerged and thrives. Over the last decade the defense budget 
has grown 67 percent in real terms.83 It is now 50 percent higher 
than it was for an average year during the Cold War84—greater 
than the spending of the next twenty largest military powers 
combined.85 During the decade following the 9/11 attacks, the 
United States spent at least $3.3 trillion in response.86 This rep-
resents $6.6 million for every dollar al Qaeda spent to stage the 
attacks.87

It is unclear the extent to which the specific threats at 
which the Obama national security policy is directed have 
been inflated; that information is classified, and the handful of 
Trumanites in a position to know the truth of the matter can 
hardly be expected to disclose it.88 No reliable outside threat 
assessment is available. Although it is the Madisonians, not the 
Trumanites, who are expert in assessing the preferences of the 
public, including public risk tolerance—the Madisonians are 
the ones who hear out constituents, litigants, and lobbyists—
the only way to know whether more insurance is needed is to ask 
the same Trumanite network that will gladly provide it. If the 
precise nature of the threatened harm is uncertain, what is not 
uncertain is the fear of threats, which is essential to the mainte-
nance of the Trumanite network’s power—for the fundamental 
driver of Trumanite power has been emergency, the appearance 
of threats that must be addressed immediately, without bring-
ing in the Madisonian institutions.89 The network thus has 
little incentive to identify or eliminate the ultimate source of 
threats (e.g., unwanted intervention in the internal affairs of 
other nations90), for its vitality depends upon the continuation 
of those threats. Lessened accountability, which some regard as 
a cost of meeting those threats, is experienced by Trumanites 
as a benefit. “[A] n entire era of crisis in which urgent decisions 
have been required again and again,”91 in the words of Senator 
J. William Fulbright, has given rise to the Trumanites’ power. 
Speedy decisions are required that the Madisonian institutions 
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are ill-equipped to make; the Trumanites have the means at 
their disposal to act quickly. The perception of threat, crisis, 
and emergency has been the seminal phenomenon that has cre-
ated and nurtures America’s double government.

SECRECY

What has held the Trumanites together during this era 
is what Bagehot believed held Britain’s efficient institu-
tions together:  loyalty, collective responsibility, and—most 
important—secrecy.92 “Secrecy, once accepted, becomes an 
addiction,” Edward Teller said.93 The Trumanite network is 
not alone in accepting the need for secrecy in national secu-
rity matters—the Madisonian institutions do as well—but in 
breadth and depth, the Trumanites’ opaqueness is striking. 
Trumanites can have no real discussions with family or friends 
about work because nearly all of their work is classified. They 
hold multiple compartmented clearances. Their offices are 
located in the buildings’ expensive real estate—the Pentagon’s 
E-Ring, the CIA’s Seventh Floor, the State Department’s 
Seventh Floor. Keypads lock their doors. Next to their desks are 
a safe and two computers, one unclassified and the other clas-
sified. Down the hall is a SCIF94 where the most sensitive brief-
ings take place. They speak in acronyms and code words that 
the public has never heard and, God (and the FBI) willing, never 
will hear. The experts they consult are their colleagues. Outside 
expertise, when needed, is difficult to tap. The Trumanites sign 
nondisclosure agreements under which they promise to submit 
for prepublication review anything they write on the subject of 
their work. Outside experts have signed nothing; normally they 
do not even hold a security clearance. Outside experts can thus 
provide insights but are not in the flow of intelligence and have 
little sense of the internal, organizational decision-making 
context in which issues arise. Nor have they any particular loy-
alty to the group, not being a part of it.
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The Trumanites have additional incentives to keep informa-
tion to themselves. Knowing that information in Washington is 
power, they are, in the words of Jack Balkin, both information 
gluttons and information misers.95 They are information glut-
tons in that they “grab as much information as possible”; they 
are information misers in that they try to keep it from the pub-
lic and the Madisonian institutions that represent it. Potential 
critics, power competitors, and adversaries are starved for 
information concerning the Trumanite network while it feasts 
on information concerning them. Potential power competitors 
include congressional overseers. Power competitors can also 
include the White House itself; during the ostensibly friendly 
Nixon administration, a spy for the Pentagon stole highly clas-
sified NSC documents and passed them to the Joint Chiefs of 
Staff.96 The secrecy of Trumanite activities thus grows as the pri-
vacy of the general public and power of the Madisonians dimin-
ishes, while the Trumanites’ shared “secret[s]  of convenience”97 
bind them ever more tightly together.

The Trumanites’ ability to mask the identity of “the decider” 
is another factor that accounts for the network’s durability 
and resilience. Efforts by the press and congressional over-
sight committees to pinpoint exactly who is responsible for a 
given policy are easily deflected by the shield of secrecy pro-
vided by the network structure.98 The most sensitive decisions 
frequently are not reduced to writing.99 Because everyone—
the entire “national security team”—is accountable, no one is 
accountable.100 The network’s success in evading questions con-
cerning the continuation of military assistance to Egypt fol-
lowing the removal from office of President Mohamed Morsi in 
2013—despite a clear statutory prohibition against the contin-
uation of such aid following a military coup101—is illustrative. 
Below is an excerpt from the State Department spokeswoman, 
Jen Psaki, answering questions from the press on July 26, 2013:

QUESTION: And who ultimately made the decision not to 
make a determination?
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MS. PSAKI: Well, obviously, there’s a factor as it relates to 
the legal component, which our legal office here played a 
significant role in, and certainly this was discussed and 
agreed to through the interagency process.

QUESTION: But who decided? I  mean, the buck stops 
somewhere. As Harry Truman said, it stopped with him. 
Does the buck stop with the President in this case, or with 
the Secretary, or with the acting legal advisor of the State 
Department, or who? Who made the decision?

MS. PSAKI: Well, I’m not going to read out who was where on 
what and all the players involved in this.

QUESTION: I’m not asking that. I’m asking who made the 
decision.

MS. PSAKI: This was agreed to by the national security team. 
Beyond that, I’m not going to—I don’t have anything.

QUESTION: Why are you afraid to say who made the decision?
MS. PSAKI: I’m not afraid of anything, Arshad. I’m just not—

I’m not getting into more specifics than that for you.102

Its cohesion notwithstanding, the Trumanite network is 
curiously amorphous. It has no leader. It is not monolithic. It 
has no formal structure.103 Its actual membership blurs at the 
margins. Its ranks reflect the same organizational, philosophi-
cal, and personal rivalries and fissures common to all bureau-
cracies. Blame avoidance ranks high among its priorities.104 But 
while Trumanites’ view of the world differs at the margins, it 
does not differ at the core. It has been said that there is no such 
thing as a military mind,105 but this is not true. Mills captured 
the military mindset; in the military, he wrote, there is an 
“intensified desire, too deeply rooted to examine, to conform 
to type, to be indistinguishable, not to reveal loss of composure 
to inferiors, and above all, not to presume the right to upset the 
arrangements of the chain of command.”106 Operating as it does 
under the long shadow of the military, the range of internal 
disagreement within the Trumanite network is tiny, like differ-
ences over appropriate necktie width. The conformist mentality 
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percolates upward. Bob Woodward reported on the response to 
President Obama’s question as he sat down with eighteen top 
advisers for the second meeting of the Afghanistan-Pakistan 
strategy review. “ ‘Is there anybody who thinks we ought to 
leave Afghanistan,’ the President asked? Everyone in the room 
was quiet. They looked at him. No one said anything.”107 The 
incident was unexceptional. “The dirty little secret here,” a for-
mer associate counsel in the Bush White House, Brad Berenson, 
explained, “is that the United States government has enduring 
institutional interests that carry over from administration to 
administration and almost always dictate the position the gov-
ernment takes.”108

CONFORMISM

The Trumanite network is as little inclined to stake out new 
policies as it is to abandon old ones. The Trumanites’ grund-
norm is stability, and their ultimate objective is preservation 
of the status quo. The status quo embraces not only American 
power but the Trumanites’ own careers, which are steadily 
elevated by the conveyer belt on which they sit. Preoccupied 
as they are with cascading crises, swamped with memos and 
email and overwhelmed with meetings, Trumanites have no 
time to re-examine the cosmological premises on which policy 
is based.109 Their business is reacting, day and night. Working 
weekends and evenings is routine; theirs are 24/7 jobs110 that 
leave no time for pondering big pictures. They are caught up 
in tactics;111 larger ends are for memoirs. Reflecting on the 
“fail[ure] to take an orderly, rational approach” to Vietnam 
decision-making, Robert McNamara wrote that “we faced a 
blizzard of problems, there were only twenty-four hours a day, 
and we often did not have time to think straight.”112 His suc-
cessors encountered an equally frenetic environment.113 With 
the anger, frustration, emotion, and the mental and physi-
cal exhaustion induced in working long hours under crisis 
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conditions, a pernicious but existing policy gradually comes 
to be seen as the least bad choice. The status quo is preserved 
by minimizing risks, which means no bold departure from the 
settled long-term policy trajectory. “Men who have participated 
in a decision,” as James Thomson succinctly put it, “develop a 
stake in that decision.”114 Slow is therefore best. The risk of 
embarrassment is lower in continuing a policy someone else 
initiated than in sponsoring one’s own new one. If the policy 
fails, the embarrassment is someone else’s. This is particularly 
true in the context of crisis and emergency.115

Trumanites are therefore, above all, team players. They are 
disinclined to disagree openly. “The further up you go,” one 
prominent organization theorist put it, “the less you can afford 
to stick out in any one place.”116 As one seasoned adviser said, 
because “there is a real team concept and where money dis-
putes are not usually the core, radically different views of the 
direction to be taken by an administration can cause serious 
trouble.”117 He advises that a “new president should take care 
that his key officials in foreign policy all have a roughly similar 
outlook on the world and America’s place in it.”118 Accordingly, 
once a policy is final, Trumanites rally readily round it, however 
much they might once have disagreed. Dissent shades into dis-
loyalty and risks marginalization, particularly in a policy group 
with high esprit de corps. As Kissinger put it, “[s] erving the 
machine becomes a more absorbing occupation than defining its 
purpose.”119 Little credit is gained by advocating for an option 
that has earlier been rejected. Credit lies in building upon and 
expanding the insight and programs of one’s superiors. Likelier 
than not, one’s superior, or his superior, was present at the cre-
ation of the policy and takes pride in its authorship.120 “In gov-
ernment it is always easier to go forward with a program that 
does not work,” David Halberstam wrote, “than to stop it alto-
gether and admit failure.”121 Even those immersed in the policy-
making process are often bewildered by its outcome. The Army 
chief of staff, Harold Johnson, could think of “no logical ratio-
nale” to explain the military’s continuing recommendations 



T h e T ru m a n i T e n e T wo r k  ( 27 )

for incremental escalation of the U.S. war effort in Vietnam—
even though the military had difficulty devising any persuasive 
strategy to produce victory.122

The Trumanites’ commitment is therefore to process rather 
than outcome. “It is an inevitable defect,” Bagehot wrote, that 
“bureaucrats will care more for routine than for results; or, as 
Edmund Burke put it, ‘that they will think the substance of 
business not to be much more important than the forms of 
it.’ ”123 “Men so trained,” he believed, “must come to think the 
routine of business not a means but an end—to imagine the 
elaborate machinery of which they form a part, and from which 
they derive their dignity, to be a grand and achieved result, not a 
working and changeable instrument.”124 At a certain point, pol-
icy within such a system reaches critical mass, and its gravita-
tional pull is too strong to escape even for political appointees, 
who are easily co-opted.125 “The vast bureaucratic mechanisms 
that emerge develop a momentum and a vested interest of their 
own,” Kissinger wrote.126 “There is a trend toward autarky.”127 
There thus emerges, as Goldsmith put it, a “persistence in the 
interests and outlook of the national security leadership and 
especially of the national security bureaucracy.”128 The upshot 
is a form of what social scientists have called “path depen-
dence”—the tendency of a future policy trajectory to align with 
a past policy trajectory, even though the decisions that com-
prised the past trajectory were ill-considered or were taken in 
response to different conditions.129

As in all government bureaucracies, the tendency is to 
“get along with others and go along with the system. . . . ”130 The 
safe course for an ambitious Trumanite is to propose the con-
tinuation of existing policy before the decision is made to do so; 
one will then be on the winning side.131 Changing a big policy 
requires changing lots of little policies as well; small details, 
inconveniences perhaps, which together create major headaches 
for innovators.132 Suggesting some limiting principle is danger-
ous; the facts may unexpectedly turn out to fall beyond that 
limit, and the author of a limit that seemed so innocuous when it 
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was proposed would then be blamed. Trite but true, the perfect 
is the enemy of the good, the Trumanites know; good wheels 
ought not be reinvented. Thus a policy takes on a life of its own, 
feeding on caution, living off the bureaucratic land, resistant 
to the changing preferences of elected officials who come and 
go133—a “self-generating enterprise,” as Senator Frank Church 
described it.134 The careerists, as President Truman himself said, 
“look upon the elected officials as just temporary occupants,” 
particularly in the realm of national security.135 The careerists 
can always wait them out. “It has often happened in the War and 
Navy Departments that the generals and the admirals, instead 
of working for and under the Secretaries, succeeded in having 
the Secretaries act for and under them. And it has happened in 
the Department of State.”136 Truman expected that his newly 
elected successor, Dwight Eisenhower, would be surprised by 
the bureaucratic inertia. “He’ll sit here, and he’ll say, ‘Do this! 
Do that!’ ” Truman said. “And nothing will happen. Poor Ike—it 
won’t be a bit like the Army. He’ll find it very frustrating.”137

Neil Sheehan138 reflected on why nothing would happen. 
Sheehan’s Times colleague Halberstam recalled that Sheehan 
came away with one impression: that “the government of the 
United States was not what he had thought it was; it was as if 
there were an inner U.S.  government, what he called ‘a cen-
tralized state, far more powerful than anything else. . . . It had 
survived and perpetuated itself. . . . [I] t does not function nec-
essarily for the benefit of the Republic but rather for its own 
ends, its own perpetuation; it has its own codes which are quite 
different from public codes.’ ”139

The Trumanite network has achieved, in a word, autonomy.140 
The maintenance of Trumanite autonomy has depended upon 
two conditions. The first is that the Madisonian institutions 
appear to be in charge of the nation’s security. The second is 
that the Madisonian institutions not actually be in charge.
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CH A P T ER 3w
The Sources of Madisonian 

Illusion

For double government to work, the Madisonian institu-
tions must seem in charge, for the Trumanites’ power flows 

from the legitimacy of those institutions. Occasionally slip-ups 
occur,1 but the Trumanite members generally maintain the 
appearance of Madisonian control. Without public deference 
to the President, Congress, and the courts, the Trumanite net-
work could never command obedience. Behind the scenes, the 
Madisonians defer to them; technocratic expertise and years 
of experience are useful resources for any policymaker to draw 
upon. Madisonian complaisance is not only inevitable but use-
ful in promoting informed and knowledgeable decisions.

Expertise, efficiency, and experience are not, however, suf-
ficient in and of themselves to induce the Madisonians’ general 
acquiescence in measures needed for effective governance. For 
all its proficiency, the Trumanite network is still too “artificial,” 
too unfamiliar to generate public reverence.2 Like Britain’s real 
rulers, the Trumanites bring up the rear in Bagehot’s “splendid 
procession”3 of governance. They are “secreted in second-rate 
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carriages; no one cares for them or asks about them, but they 
are obeyed implicitly and unconsciously by reason of the splen-
dour of those who eclipsed and preceded them.”4 Those who pre-
ceded them are the apparent rulers, the “imposing personages” 
for “whom the spectators cheer”; “it is by them the mob are 
influenced.”5 The Trumanite network survives by living in the 
Madisonian institutions’ glow. Because the Trumanites could 
never by themselves generate the requisite public veneration, 
evolution toward double government was necessarily slow. 
Quick alteration would have been seen, Bagehot theorized, as a 
“catastrophic change” that would have “killed the State.”6

The Trumanites thus operate under a strong incentive to 
ensure that Madisonian institutions shine brightly. That is also 
in the interests of the Madisonian institutions themselves; its 
members wish to be seen by the public as in charge, for their 
own sake as well as the nation’s. Members of Congress are loath 
to exhibit any lack of authority that would make them look 
weak and undermine their legitimacy or re-election chances. 
Likewise, the illusion persists that the President is the “decider” 
on Trumanite proposals. The Trumanites and their operational 
enterprises are, after all, “his.” Announcements are made regu-
larly that “he” has ordered “his” secretary of state to do this and 
that “he” has ordered “his” secretary of defense to do that. The 
judiciary, too, continues to appear to be the ultimate arbiter of 
legality, for its own power as well as that of the Trumanites. At 
the level of appearances—and it is above all appearances that 
count—interests are aligned, fed by the need simultaneously to 
maximize both expertise and legitimacy.7

Maintaining the appearance of control and thus the ability 
to generate deference, Bagehot suggests, requires five attri-
butes:  historical pedigree, ritual, intelligibility, mystery, and 
harmony.8 Together, these elements inspire a sense of duty, a 
felt obligation on the part of the public to obey.9

Pedigree is the Madisonian institutions’ strong suit. 
Congress, the President, and the courts, unlike the Trumanites, 
trace their lineage directly to the Framers, whom Americans 
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(mostly) still appear to revere. Biographies of the Founding 
Fathers and accounts of their virtuosity appear regularly on 
best-seller lists and television documentaries. Whatever else 
they lack, the three constitutional branches present an impres-
sive pedigree. They owe their position to the design of individuals 
whom many have come to regard as demi-gods—Washington, 
Madison, Hamilton, Franklin, and others. Many still view 
that design as almost divinely inspired. The public may not be 
directly aware of the veneration the Constitution has generated 
over the ages.10 But the public partakes in the process of filling 
offices the Constitution established, and it thus has a derivative 
emotional tie to current occupants of offices that are revered 
through the mists of memory. And at least some part of the pub-
lic knows that the earlier holders of those offices also included 
quasi-mystical figures—Lincoln and Roosevelt, Webster and 
Calhoun, Marshall and Holmes. To varying extents, their 
images still shimmer in the public imagination and still stir the 
millions of tourists who flock to Washington every year, watch 
the History Channel, and read David McCullough.

Pedigree is reinforced by solemn ritual, which also traces 
to the earliest days of the Republic. The high-church ceremony 
of presidential inauguration indicates to American voters that 
the identity of the President and his policies are their choice. 
The State of the Union address suggests that it is the peoples’ 
representatives in Congress who will approve or disapprove 
the President’s proposals. An occult jargon of Latin and legal-
ese conjures an oracular Supreme Court, sitting on high in its 
Greek temple, solomonically deciding cases based upon time-
less principles, esoteric doctrine, and precedents that limit 
every institution, Madisonian and Trumanite alike. From “Hail 
to the Chief” to intonations of “Oyez, Oyez, Oyez” on the first 
Monday in October, the illusion is perpetuated that nothing 
has changed since the Founding. All is right with the world, and 
the Madisonian institutions are still on their thrones.

One reason that the public assumed that a President 
like Eisenhower could simply snap his fingers and change 
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course—that the Madisonian institutions are what they 
seem—is that these institutions are intelligible. It requires 
no canniness to understand that three branches exist to 
make, execute, and interpret the laws. These are “easy ideas”; 
in Bagehot’s words, “anybody can make them out, and no one 
can ever forget them.”11 A  fourth-grade civics book can make 
Madisonians’ jobs comprehensible. By contrast, the Trumanite 
network is anything but simple. Try explaining the frustrations 
of the interagency process to a general public that cannot iden-
tify the National Security Council, let alone its relationship to 
the intelligence and defense communities or the congressional 
oversight committees. Even to the extent that it is transparent, 
the Trumanite network is too amorphous, too byzantine, its 
missions and relationships too convoluted, and its powers and 
limits too obscure for ready public understanding.

Mystery is the fourth prerequisite of institutions that gener-
ate public obeisance. They must spark the public imagination. 
They must convince the public that they are not like us, that in 
native capacity, education, or access to secrets, they are a breed 
apart. “Most men . . . are encouraged to assume that, in general, 
the most powerful and the wealthiest are also the most knowl-
edgeable or, as they might say, ‘the smartest.’ ”12 This is particu-
larly true if “superiors’ ” manner of presentation is superior. The 
people defer to “theatrical show,” Bagehot wrote.13 “Their imagi-
nation is bowed down; they feel they are not equal to the life 
which is revealed to them.”14 This requires that the Madisonian 
officials operate at something of a remove from the general pub-
lic, “aloof”15 as Bagehot writes. How they do what they do must 
be “hidden like a mystery.”16 And to an extent it still is. What 
exactly happens in meetings in the Oval Office, in the Supreme 
Court conference where cases are decided, or in hearings of the 
Senate Intelligence Committee is shrouded in mystery.

Finally, to all appearances, harmony prevails between 
the Trumanite network and Madisonian institutions. This 
is not because the Trumanites click their heels and salute 
the Madisonians. Trumanites believe that the Madisonian 
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institutions, in Bagehot’s phrase, “tend to diminish simple 
efficiency.”17 They know that needless bellicosity toward other 
nations often originates on Capitol Hill.18 They can tick off 
multiple military (mis)adventures pushed by “the civilians” 
that Pentagon planners prudently opposed. They know from 
history how Joe McCarthy and his merry band savaged the 
State Department,19 petrified sensible policymakers, and made 
the CIA a veritable political safehouse for enlightened “China 
hands.”20 They know how, before the Trumanite network arrived 
on the scene, Madisonian institutions bungled American 
membership in the League of Nations and toyed dangerously 
with indifference and isolationism21 while Hitler’s shadow 
lengthened.22 To the Trumanites, “[t] he nation [has] outgrown 
its institutions, and [is] cramped by them.”23 With Acheson, 
they regard the Madisonian institutions as lacking the requi-
site expertise, experience, and seriousness of purpose needed 
to safeguard the nation’s security. Rather, the Trumanites are 
not seen publicly to resist the policies set by the Madisonians 
because the Madisonian institutions must always be perceived 
as the authors of the Trumanites’ projects. For the Trumanite 
network to be identified as the authors of initiatives such as 
warrantless National Security Agency (NSA) surveillance, the 
mining of Nicaragua’s harbors,24 or the Bay of Pigs invasion25 
would risk delegitimizing the Madisonian institutions—and 
thus undermining the ultimate power source on which the 
Trumanites themselves must rely, electoral assent. Ostensible 
harmony is therefore imperative.

Creating and maintaining this illusion is not difficult. The 
Madisonian institutions go along with policymaking by the 
Trumanites so long as it is popular, and if it is popular, their 
incentive is to be seen as its sponsor. Thus with the 2001 
Authorization for Use of Military Force,26 hastily enacted fol-
lowing the September 11 attacks, Congress positioned itself to 
take credit for the retaliatory actions all knew, at least in gen-
eral terms, the Trumanites were preparing. It is in the interests 
of neither to clash publicly with the other. Open confrontation 
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calls into question both the expertise of the Trumanites as well as 
the seeming authority of the Madisonians. For the Madisonian 
institutions to challenge the Trumanite network publicly would 
entail an uncertain outcome and risk a loss of credibility for 
both, as occurred when Truman fired MacArthur, when Obama 
fired McChrystal, when the Supreme Court gave the press the 
go-ahead to publish the top-secret Pentagon Papers, or when 
the Church Committee roughed up the CIA. The Madisonian 
challenge to the CIA’s enhanced interrogation program ended, 
unsurprisingly, with a Madisonian decision to absolve the 
Trumanites of all responsibility.27 In clashes such as these, both 
sets of institutions lose a degree of public respect, albeit among 
different constituencies. Members of Congress, similarly, do 
have policy preferences, but their first objective is to stay in 
office. Falling out of sync with the Trumanites is not a wise strat-
egy for career longevity. Buried in the New York Times’ reportage 
on the Benghazi controversy was the tip-of-the-iceberg revela-
tion that the House Intelligence Committee, whose members 
needed talking points to use with reporters in discussing the 
attacks, asked that they be prepared by then-Director of the CIA 
David Petraeus.28 Far safer is for Congress to “approve” initia-
tives that, if not its own, at least appear to be.

The press reinforces the illusion of Madisonian control. This is 
particularly true with respect to presidential decision-making, 
as Hugh Heclo has pointed out:

The modern media industry has a vested interest in the illusion 

of presidential government. Its technology is far from neutral for 

our understanding of government. The media need simple “shots” 

and clean lines of conflict to communicate a “story.” The most com-

pelling image of a situation is a person, and the president is the 

most easily communicated person. Thus the media amplify what 

we know to be a predisposition in the general public, namely, an 

impulse to understand public affairs mainly through a prominent 

political actor’s behavior and not in terms of more complex, situ-

ational factors.29
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Together, then, these five elements—historical pedigree, rit-
ual, intelligibility, mystery, and harmony—foster the appear-
ance that “The People” rule through constitutionally established 
institutions; they “cling to the idea that the government is a 
sort of automatic machine, regulated by the balancing of com-
peting interests.”30 Accordingly, they are wont to believe that 
the purpose of a presidential election is to determine whether 
to continue existing policy and that when a new President takes 
office he begins with a blank slate.31 The rhetoric of presidential 
campaigns reinforces this belief; it is no accident that “change” 
has been the recurring theme in recent elections. Congress, too, 
and its stance on national security policy are seen to be wholly 
a function of public will. If only the right person were elected 
and if only these right officials were to approve the right judges, 
policy would change. Public attention is thus deflected from 
networks and institutions to the individuals who hold office. 
Those individuals are the Madisonians, the Trumanites being 
all but invisible.

More sophisticated public opinion polling highlights this 
key distinction.32 It asks respondents whether they approve 
of Congress, the presidency, and the Supreme Court as 
institutions—explaining that “institutions have their own 
buildings, historical traditions, and purposes laid out in the 
Constitution”—and then it asks whether they approve of the 
officeholders—“the people currently in office” within each 
institution. The results are striking. When this bifurcated 
polling was done in the 1990s, only 24 percent of respondents 
approved of the members of Congress, 46 percent approved of 
the President (George H.  W. Bush), and 73  percent approved 
of the members of the Supreme Court.33 But approval of the 
three institutions was overwhelming: 88 percent approved of 
Congress, 96 percent of the presidency, and 94 percent of the 
Supreme Court.34 Policy is thus seen as a function of person-
nel rather than of institutional structure, and policy change 
requires merely placing different people in office. If policy does 
not change, the personnel—not the system—are to blame. The 



( 36 )  National Security and Double Government

possibility that the system might somehow select the individuals 
who are within it eludes the public. The public seems not to notice 
that numerous senior national security offices remain vacant 
for months with no perceptible effect on policy.35 In the public 
understanding, if the Trumanites do not act quickly enough, it 
is because the President is not forceful enough (even though, 
in Eisenhower’s case, he was the Supreme Allied Commander 
in Europe who led the Normandy invasion). Presidents simply 
need to issue commands more forcefully. The details and opera-
tion of double government thus remain veiled.

Nonetheless, in the United States today, as in Bagehot’s 
Britain, “[m] ost do indeed vaguely know that there are some 
other institutions”36 involved in governance besides those 
established by the Constitution. But the popular conception of 
an “invisible government,” “state within,” or “national security 
state” is off the mark.37 The existence of the Trumanite network 
is no secret. The network’s emergence has not been the result 
of an enormous, nefarious conspiracy conceived to displace 
constitutional government.38 The emergence of the Trumanite 
network has not been purposeful. America’s dual national secu-
rity framework has evolved gradually in response to incentives 
woven into the system’s structure as that structure has reacted 
to society’s felt needs. Yet, as a whole, Americans still do not 
recognize the extent to which Madisonian institutions have 
come to formulate national security policy in form more than 
in substance.

One reason that they do not is that the double government 
system has exceptions. For the dual institutional structure to 
work, it is crucial, Bagehot believed, to “hide where the one 
begins and where the other ends.”39 Overlap is required. Enough 
counterexamples must exist to persuade an optimistic public 
that the reason for policy continuity is human, not systemic. 
Thus, the counterexamples must be sufficient for the public to 
believe that if they elect different people then policy will change, 
giving credence to the idea that the real institutions have not 
lost all power in making national security policy. Similarly, 
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the Trumanites often include some quasi-Madisonian officers, 
such as the secretaries of state and defense, who themselves 
generate deference through the same theatrical show common 
to the Madisonian institutions. Congress, the President, and 
the courts do sometimes say no to the Trumanites. But they do 
not do so often enough to endanger double government. The 
Trumanite network makes American national security policy; 
it is occasional exceptions to that policy that are made by the 
Madisonian institutions.
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CH A P T ER 4w
The Reality of Madisonian 

Weakness

Although the Madisonian institutions seem to be in charge 
and, indeed, to be possessed of power broad enough to rem-

edy their own deficiencies, a close look at each branch of gov-
ernment reveals why they are not. A more accurate description 
would be that those institutions are in a state of entropy1 and 
have become, in Bagehot’s words, “a disguise”—“the fountain 
of honour” but not the “spring of business.”2 The presidency, 
Congress, and the courts appear to set national security policy, 
but in reality their role is minimal. They exercise decisional 
authority more in form than in substance. This is the principal 
reason that the system has not, as advertised, self-corrected.3

THE JUDICIARY

The courts, which Hamilton called the “least dangerous” 
branch,4 pose the least danger to the silent transfer of power 
from the nation’s Madisonian institutions to the Trumanite 
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network.5 Federal judicial appointees are selected, and vetted 
along the way, by those whose cases they will later hear:  the 
Trumanites and their associates in the White House and 
Justice Department. Before an individual is named to the fed-
eral bench, a careful investigation takes place to ensure that 
that individual is dependable. What this means, in practice, is 
that appointees end up as trusted friends of the Trumanites 
in matters touching upon national security. Presidents do not 
appoint individuals who are hostile to the Trumanites, nor does 
the Senate confirm them. The deck is stacked from the start 
against challenges to Trumanite policies.

Judicial nominees often come from the ranks of prosecutors, 
law enforcement, and national security officials, and they have 
often participated in the same sorts of activities the lawfulness 
of which they will later be asked to adjudicate.6 A  prominent 
example was former Chief Justice William Rehnquist.7 Before 
his 1971 appointment to the Supreme Court by President 
Richard Nixon, Justice Rehnquist served as Assistant Attorney 
General for the Office of Legal Counsel (OLC) under Attorney 
General John Mitchell.8 In that capacity, Rehnquist participated 
directly in military surveillance of domestic political groups, 
including the preparation of a memorandum for Mitchell in 
1969 dealing with the Army’s role in the collection of intelli-
gence on civilians in the United States.9 He also “played a criti-
cal role in drafting the 1969 presidential order that established 
the division of responsibility between the military and the 
Justice Department for gathering of intelligence concerning 
civil disturbances.”10 He testified before the Senate Judiciary 
Committee’s Subcommittee on Constitutional Rights in March 
1971 that there were no serious constitutional problems with 
respect to collecting data or keeping under surveillance persons 
who are merely exercising their right of a peaceful assembly or 
petition to redress a grievance.11 After his confirmation hear-
ings to become Chief Justice, however, he wrote in August 1986 
in response to written questions from Senator Mathias that 
he could not recall participating in the formulation of policy 
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concerning the military surveillance of civilian activities.12 
The Senate confirmed his appointment by a vote of sixty-eight 
to twenty-six on December 10, 1971.13 Shortly thereafter, 
the Court began considering Laird v.  Tatum,14 a case involv-
ing the lawfulness of Army surveillance of civilians who were 
engaged in political activities critical of the government.15 
Justice Rehnquist declined to recuse himself, and the case was 
decided five to four.16 The result was that the case was not sent 
back to the trial court to determine, as the Court of Appeals 
had ordered, the nature and extent of military surveillance of 
civilian groups.17 Instead, Justice Rehnquist’s vote most likely 
prevented the discovery of his own prior role and that of his 
Justice Department colleagues in developing the Nixon admin-
istration’s military surveillance policy.18

Justice Rehnquist’s case is but one example of the symbio-
sis that binds the courts to the Trumanite network. Justice 
Rehnquist was not the only member of the judiciary with 
Trumanite links. Other potential appointees had ample 
opportunity to prove their reliability. Justice Antonin Scalia, 
before his appointment to the Supreme Court, also served as 
Assistant Attorney General for OLC and also was appointed 
initially by President Nixon.19 During his tenure from 1974 to 
1977 at OLC, Scalia later recalled, it fell to him to pass upon 
the legality of proposed covert operations by the intelligence 
community:  “believe it or not, for a brief period of time, all 
covert actions had to be approved by me.”20 He attended daily 
meetings in the White House Situation Room with Director of 
Central Intelligence William Colby and other top intelligence 
officials and decided which classified documents should be 
made available to Congress.21 He was the legal point-person in 
dealing with congressional requests for information on intelli-
gence matters; on behalf of the Ford administration he asserted 
executive privilege before a House investigating committee 
when it recommended that Henry Kissinger be cited for con-
tempt of Congress for failing to produce classified documents 
concerning U.S. covert operations abroad.22
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Justice Samuel Alito is a former captain in the Army Signal 
Corps, which manages classified communication systems for 
the military. He later became an Assistant U.S. Attorney, pros-
ecuting drug and organized crime cases, and then an assistant 
to Attorney General Ed Meese before moving to OLC. There 
he worked, as he put it, to “increase the power of the execu-
tive to shape the law.”23 He was nominated to be a federal court 
of appeals judge in 1990 by President (and former Director of 
Central Intelligence) George H. W. Bush. Once confirmed, Judge 
Alito established his reliability by voting against the daughters 
of civilians killed in a military plane crash to uphold the gov-
ernment’s refusal to show a federal judge the official accident 
report, on grounds of the state secrets privilege.24

Chief Justice John Roberts was a law clerk for Justice 
Rehnquist.25 In that capacity he reportedly26 contributed sig-
nificantly to the preparation of Rehnquist’s opinion in Dames 
& Moore v. Regan,27 in which the Court upheld the executive’s 
power to extinguish pending law suits by Americans seeking 
compensation from Iran for property seized by the Iranian 
government.28 He moved on to the Justice Department and 
then President Reagan’s White House Office of General Counsel, 
where he drafted a letter for the President responding to retired 
Justice Arthur Goldberg, who had written Reagan that the 
U.S.  invasion of Grenada was of doubtful constitutionality.29 
Roberts wrote in the reply that the President had “inherent 
authority in international affairs to defend American lives 
and interests and, as Commander-in-Chief, to use the mili-
tary when necessary in discharging these responsibilities.”30 
Roberts’s memos, Charlie Savage has reported, “regularly took 
more extreme positions on presidential power than many of his 
colleagues.”31 Appointed to the U.S. Court of Appeals for the 
District of Columbia in 2003,32 Roberts, like Alito, further con-
firmed his reliability. He voted to uphold the system of military 
tribunals established by the Bush administration33 (which the 
Supreme Court overturned in Hamdan v. Rumsfeld,34 a decision 
in which Roberts recused himself)35 and to uphold the power of 
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the President, pursuant to statute, to prevent the courts from 
hearing certain lawsuits (in that case, brought by members of 
the U.S. military who had been captured and tortured during 
the Gulf War).36

It might be thought that these and other similarly inclined 
judges who adhere to views congenial to the Trumanite net-
work have been appointed not because of Trumanite links 
but because of their judicial philosophy and particular inter-
pretation of the Constitution—because they simply believe 
in a strong executive branch, a viewpoint that appointing 
Presidents have found attractive. Justice Scalia seemingly falls 
into this category.37 As Assistant Attorney General he testified 
twice before Congress in opposition to legislation that would 
have limited the President’s power to enter into sole execu-
tive agreements.38 In judicial opinions and speeches before his 
appointment to the Supreme Court he frequently expressed 
opposition to judicial involvement in national security dis-
putes. “[J] udges know little”39 about such issues, as he wrote in 
one such case decided while he was a member of the U.S. Court 
of Appeals for the District of Columbia.40 He argued again for 
deference in another national security case that came before 
that court that raised claims of “summary execution, murder, 
abduction, torture, rape, wounding, and the destruction of pri-
vate property and public facilities.”41 It was brought by plain-
tiffs that included twelve members of Congress, who argued 
violations of the Constitution, War Powers Resolution,42 and 
the Boland Amendments43 (which cut off funds for the activi-
ties at issue).44 Judge Scalia refused to hear arguments on the 
merits; where a policy had been approved by “the President, the 
Secretary of State, the Secretary of Defense, and the Director of 
the CIA,” he wrote, discretionary relief is inappropriate.45 After 
his appointment to the Supreme Court, Justice Scalia supported 
the executive-oriented approach to treaty interpretation that 
the Reagan administration relied upon in arguing that deploy-
ment of a space-based anti-ballistic missile (ABM) system would 
not violate the ABM treaty (referring in his opinion to various 
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Washington Post articles on the controversy).46 Later, in Rasul 
v. Bush,47 the Court’s majority held that federal district courts 
may exercise jurisdiction under the federal habeas statute to 
hear claims by foreign nationals detained by the United States. 
Justice Scalia dissented, denouncing the majority for “judicial 
adventurism of the worst sort.”48 In Hamdan v. Rumsfeld,49 the 
majority held that a military commission established by the 
executive lacked power to try the defendant; Justice Scalia 
dissented again, insisting that that conclusion was “patently 
erroneous.”50 In Boumediene v.  Bush,51 the majority held that 
the defendant, a foreign national, had a constitutional privi-
lege of habeas corpus; again Justice Scalia dissented. It came 
as no surprise when Justice Scalia expressed concern in a 2013 
speech that the lawfulness of National Security Agency (NSA) 
surveillance could ultimately be decided by the courts—“the 
branch of government that knows the least about the issues in 
question, the branch that knows the least about the extent of 
the threat against which the wiretapping is directed.”52 When 
the Trumanites’ actions are at issue, submissiveness, not 
second-guessing, is the appropriate judicial posture.

It is of course true that Justice Scalia and other such judges 
were and are appointed because of their judicial philosophy. The 
cause of their beliefs, however, is as irrelevant as it is unknow-
able; whatever the cause, the effect is the same—they are 
reliable supporters of the Trumanites. People tend to end up 
in organizations with missions compatible with their larger 
worldview, just as people once in an organization tend to adopt 
a worldview supportive of their organization’s mission. Position 
and judicial philosophy both are indicia of reliability. The ques-
tion is not why a potential judicial appointee will come down 
the right way. The question is whether the appointee might rea-
sonably be expected to do so.

It might also be argued that these justices were not suffi-
cient in number ever to constitute a majority on the Supreme 
Court. In an era of increasingly close decisions, however, one or 
two votes can be decisive, and it must be remembered that this 
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cursory review embraces only the Supreme Court; numerous 
district and appellate court judges with ties to the Trumanite 
network also adjudicate national security cases. This group 
includes, most prominently, the closest that the nation has to a 
national security court53—the eleven members of the Foreign 
Intelligence Surveillance Court.

The court, or FISC as it is commonly called, was established 
in 1978 to grant warrants for the electronic surveillance of 
suspected foreign intelligence agents operating in the United 
States.54 Each judge is selected by the Chief Justice of the 
Supreme Court from the pool of sitting federal judges.55 They 
are appointed for a maximum term of seven years; no further 
confirmation proceedings take place, either in the Senate or the 
executive branch.56 The Chief Justice also selects a chief judge 
from among the court’s eleven judges.57 All eleven of the sitting 
judges on the FISC were selected by Chief Justice John Roberts; 
ten of the eleven were initially appointed to the federal bench 
by Republican presidents.58 A study by the New York Times con-
cluded that since Roberts began making appointments to the 
court, 50 percent have been former executive branch officials.59

Normally, of course, courts proceed in public, hear arguments 
from opposing counsel, and issue opinions that are available 
for public scrutiny. Not so with the FISC. All of its proceedings 
are closed to the public.60 The adversarial system integral to 
American jurisprudence is absent. Only government lawyers 
appear as counsel, unanswered by any real or potential adverse 
party.61 The FISC has pioneered a two-tiered legal system, one 
made up of public law, the other of secret law.62 FISC opinions—
even redacted portions of opinions that address only the FISC’s 
interpretation of the constitutional rights of privacy, due pro-
cess, or protection against unreasonable search or seizure—are 
rarely available to the public.63 Nancy Gertner, a former federal 
judge in Massachusetts, summed up the court: “The judges that 
are assigned to this court are judges that are not likely to rock 
the boat. . . . All of the structural pressures that keep a judge 
independent are missing there. It’s one-sided, secret, and the 
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judges are chosen in a selection process by one man.”64 The chief 
judge of the FISC candidly described its fecklessness. “The FISC 
is forced to rely upon the accuracy of the information that is 
provided to the Court,” said Chief Judge Reggie B. Walton. “The 
FISC does not have the capacity to investigate issues of non-
compliance, and in that respect the FISC is in the same position 
as any other court when it comes to enforcing [government] 
compliance with its orders.”65 The NSA’s own record proved him 
correct; an internal NSA audit revealed that it had broken pri-
vacy rules or overstepped its legal authority thousands of times 
since 2008.66

The judiciary, in short, does not have the foremost predi-
cate needed for Madisonian equilibrium: “a will of its own.”67 
Whatever the court, judges normally are able to find what 
appear to the unschooled to be sensible, settled grounds for 
tossing out challenges to the Trumanites’ projects. Dismissal 
of those challenges is couched in arcane doctrine that harks 
back to early precedent, invoking implicitly the courts’ mystical 
pedigree and an aura of politics-transcending impartiality. But 
challenges to the Trumanites’ projects regularly get dismissed 
before the plaintiff ever has a chance to argue the merits either 
before the courts or, sometimes more important, the court 
of public opinion. Try challenging the Trumanites’ refusal to 
make public their budget68 on the theory that the Constitution 
does, after all, require “a regular statement and account of the 
receipts and expenditures of all public money”;69 or the mem-
bership of members of Congress in the military reserve70 on the 
theory that the Constitution does, after all, prohibit Senators 
and Representatives from holding “any office under the United 
States”;71 or the collection of phone records of the sort given 
by Verizon to the NSA on the theory that the law authorizing 
the collection is unconstitutional.72 Sorry, no standing, case 
dismissed.73 Try challenging the domestic surveillance of civil-
ians by the U.S. Army74 on the theory that it chills the consti-
tutionally protected right to free assembly,75 or the President’s 
claim that he can go to war without congressional approval76 on 
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the theory that it is for Congress to declare war.77 Sorry, not ripe 
for review, case dismissed.78 Try challenging the introduction of 
the armed forces into hostilities in violation of the War Powers 
Resolution.79 Sorry, political question, nonjusticiable, case 
dismissed.80 Try challenging the Trumanites’ refusal to turn 
over relevant and material evidence about an Air Force plane 
accident that killed three crew members through negligence,81 
or about racial discrimination against CIA employees,82 or about 
an “extraordinary rendition” involving unlawful detention and 
torture.83 Sorry, state secrets privilege, case dismissed.84

Sometimes the courts have no plausible way of avoiding the 
merits of national security challenges. Still, the Trumanites 
win. The courts eighty years ago devised a doctrine—the “non-
delegation doctrine”—that forbids the delegation of legisla-
tive power by Congress to administrative agencies.85 Since that 
time it has rarely been enforced, and never has the Court struck 
down any delegation of national security authority to the 
Trumanite apparatus.86 Rather, judges stretch to find “implied” 
congressional approval of Trumanite initiatives. Congressional 
silence, as construed by the courts, constitutes acquiescence.87 
Even if that hurdle can be overcome, the evidence necessary to 
succeed is difficult to get; as noted earlier,88 the most expert 
and informed witnesses all have signed nondisclosure agree-
ments, which prohibit any discussion of “classifiable” informa-
tion without prepublication review by the Trumanites. As early 
as 1988, over three million present and former federal employ-
ees had been required to sign such agreements as a condition 
of employment.89 Millions more have since become bound to 
submit their writings for editing and redaction before going 
to press. And as the ultimate trump card, the Trumanites are 
cloaked in, as the Supreme Court put it, “the very delicate, ple-
nary and exclusive power of the President as the sole organ of 
the federal government in the field of international relations—
a power which does not require as a basis for its exercise an act 
of Congress.”90 The basis of their power, the Court found, is, 
indeed, not even the Constitution itself; the basis of Trumanite 
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power is external sovereignty—the membership of the United 
States in the community of nations, which confers extraconsti-
tutional authority upon those charged with exercising it.91

As is true with respect to the other Madisonian institutions, 
there are, of course, instances in which the judiciary has poached 
on the Trumanites’ domain. The courts rebuffed an assertion of 
the commander-in-chief power in ordering President Truman 
to relinquish control of the steel mills following their seizure 
during the Korean War.92 Over the Trumanites’ objections, the 
courts rejected specious claims of security threats93 and permit-
ted publication of the Pentagon Papers that revealed duplicity, 
bad faith, and ineptitude in the conduct of the Vietnam War.94 
The Supreme Court did overturn military commissions set up 
to try enemy combatants for war crimes,95 and two years later 
found that Guantánamo detainees had unlawfully been denied 
habeas corpus rights.96 Personnel does sometimes matter. A fed-
eral district court did find that the NSA’s “almost Orwellian” 
telephony metadata collection program was “almost certainly” 
unconstitutional.97 Enough apparent counterexamples exist to 
preserve the façade.

Yet the larger picture remains valid. Through the long list of 
military conflicts initiated without congressional approval—
Grenada, Panama, Kosovo, and, most recently, Libya—the 
courts have never stopped a war, with one minor (and tempo-
rary) exception. In 1973, Justice William O. Douglas did issue 
an order to halt the bombing of Cambodia98—which lasted a full 
nine hours, until the full Supreme Court overturned it.99 The 
Court’s “lawless” reversal was effected through an extraordinary 
telephone poll of its members conducted by Justice Thurgood 
Marshall. “[S] ome Nixon men,” Douglas believed, “put the pres-
sure on Marshall to cut the corners.”100 Seldom do judges call 
out even large-scale constitutional violations that could risk 
getting on the wrong side of an angry public, as American citi-
zens of Japanese ethnicity discovered during World War II.101 
Whatever the cosmetic effect, the four cases representing the 
Supreme Court’s supposed “push-back” against the War on 
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Terror during the Bush administration freed, at best, a tiny 
handful of detainees.102 As of 2010 fewer than 4  percent of 
releases from Guantánamo followed a judicial release order.103 
A  still-unknown number of individuals, numbering at least in 
the dozens, fared no better.104 These individuals were detained 
indefinitely—without charges, based on secret evidence, 
sometimes without counsel—as “material witnesses” follow-
ing 9/11.105 One can barely find a case in which anyone claim-
ing to have suffered even the gravest injury as the result of the 
Bush-Obama counterterrorism policies has been permitted 
to litigate that claim on the merits—let alone to recover dam-
ages. The Justice Department’s seizure of Associated Press (AP) 
records was carried out pursuant to judicially approved subpoe-
nas, in secret, without any chance for the AP to be heard.106 The 
FISC107 has barely pretended to engage in real judicial review. 
Between 1979 and 2013, the court received 35,333 requests for 
surveillance warrants. It granted 35,311 of those requests, and 
it turned down twelve.108 This is the “robust legal regime” that 
unnamed executive branch officials claimed, following the dis-
closure of NSA collection of Verizon’s phone records, to be “in 
place governing all activities conducted pursuant to the Foreign 
Intelligence Surveillance Act.”109 The occasional counterexample 
notwithstanding, the courts cannot seriously be considered a 
check on America’s Trumanite network.

THE CONGRESS

Like the courts, Congress’s apparent power also vastly outstrips 
its real power over national security. Similar to the Trumanites, 
its members face a blistering work load. Unlike the Trumanites, 
their work is not concentrated on the one subject of national 
security. On the tips of members’ tongues must be a ready and 
reasonably informed answer not only to whether the United 
States should arm Syrian rebels but also whether the medical 
device tax should be repealed, whether and how global warming 
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should be addressed, and myriad other issues. The pressure on 
legislators to be generalists creates a need to defer to national 
security experts. To a degree congressional staff fulfill this 
need. But few can match the Trumanites’ informational base, 
drawing as they do on intelligence and even legal analysis that 
agencies often withhold from Congress. As David Gergen put it, 
“[p] eople . . . simply do not trust the Congress with sensitive and 
covert programs.”110

The Trumanites’ threat assessments,111 as well as the steps 
they take to meet those threats, are therefore seen as presump-
tively correct whether the issue is the threat posed by the tar-
gets of drone strikes, by weapons of mass destruction in Iraq, 
or by torpedo attacks on U.S. destroyers in the Gulf of Tonkin. 
Looming in the backs of members’ minds is the perpetual fear of 
casting a career-endangering vote. No vote would be more fatal 
than one that might be tied causally to a cataclysmic national 
security breakdown. While the public may not care strongly or 
even know about many of the Bush policies that Obama has 
continued, the public could and would likely know all about any 
policy change—and who voted for and against it—in the event 
Congress bungled the protection of the nation. No member 
wishes to confront the “if only” argument:  the argument that 
a devastating attack would not have occurred if only a national 
security letter had been sent, if only the state secrets privilege had 
been invoked, if only that detainee had not been released. Better 
safe than sorry, from the congressional perspective. Safe means 
strong. Strong means supporting the Trumanites. Accordingly, 
Congress often enacts authorizing legislation without knowing 
what it is approving.112 The Senate Armed Services Committee, 
for example, “seemed generally clueless and surprised about the 
legal standard”113 that was applied by the executive in construing 
the scope of its authority under the AUMF.114 On other occasions 
the oversight committees acquiesce in semantic stratagems to 
make activities appear less significant than they are.115

Because members of Congress are chosen by an electorate 
that is disengaged and uninformed, Madison’s grand scheme of 
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an equilibrating separation of powers has failed, and a differ-
ent dynamic has arisen.116 His design, as noted earlier,117 antici-
pated that ambition counteracting ambition would lead to an 
equilibrium of power and that an ongoing power struggle would 
result among the three branches that would leave room for no 
perilous concentration of power.118 The government’s “several 
constituent parts” would be “the means of keeping each other 
in their proper places.”119 But the overriding ambition of legis-
lators chosen by a disengaged and uninformed electorate is not 
to accumulate power by prescribing policy for the Trumanites, 
as Madison’s model would otherwise have predicted. Their 
overriding ambition is to win re-election,120 an ambition often 
inconsistent with the need to resist encroachments on congres-
sional power. All members of Congress know that they cannot 
vote to prescribe—or proscribe—any policy for anyone if they 
lose re-election. It is not that Madison was wrong; it is that the 
predicate needed for the Madisonian system to function as 
intended—civic virtue—is missing.

As a result, Trumanite influence permeates the legislative 
process, often eclipsing even professional committee staff. 
Trumanites draft national security bills that members introduce. 
They endorse or oppose measures at hearings and markups. They 
lobby members, collectively and one-on-one. Their positions 
appear on the comparative prints that guide members through 
key conference committee deliberations. Sometimes Trumanites 
draft the actual language of conference reports. They wait out-
side the chambers of the House and Senate during floor debates, 
ready on-the-spot to provide members with instant arguments 
and data to back them up. Opponents frequently are blindsided. 
Much of this activity is removed from the public eye, leading to 
the impression that the civics-book lesson is correct; Congress 
makes the laws. But the reality is that virtually everything 
important on which national security legislation is based origi-
nates with or is shaped by the Trumanite network.121

Conversely, congressional influence in the Trumanites’ 
decision-making processes is all but nil. The courts have, 
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indeed, told Congress to keep out. In 1983, the Supreme Court 
invalidated a procedure, called the “legislative veto,” which 
empowered Congress to disapprove of Trumanite arms sales to 
foreign nations, military initiatives, and other national security 
projects.122 The problem with the concept, the Court said, was 
that it permitted Congress to disapprove of executive action 
without the possibility of a presidential veto.123 A  legislative 
proposal thereafter to give the Senate Intelligence Committee 
the power to approve or disapprove covert actions was rejected, 
on the grounds that the Court had ruled out such legislative 
controls.124

The executive is required by law to keep Congress (through 
the two intelligence oversight committees) “fully and currently 
informed of all intelligence activities . . . including any signifi-
cant anticipated intelligence activity.”125 Defenders of the over-
sight process often claim that congressional oversight works.126 
How they can know this they do not say.127 Information con-
cerning the oversight committees’ efficacy remains tightly held 
and is seldom available even to members of Congress, let alone 
the general public.

Often the failure of congressional oversight has been the 
result of resistance or outright opposition by the departments 
and agencies that are supposed to be overseen. This has been 
true since the beginning. “The business of Congress,” CIA 
director William Casey said in 1984, “is to stay out of my busi-
ness.”128 He and many successors treated Congress accordingly. 
“We are like mushrooms,” Representative Norman Mineta, a 
senior member of the House Intelligence Committee, said in 
1983. “They [the CIA] keep us in the dark and feed us a lot of 
manure.”129 In fact, when it comes to some of its most contro-
versial programs, the CIA may not feed the oversight commit-
tees anything.130 Senator Dianne Feinstein recounted that the

CIA’s detention and interrogation program began operations in 

2002, though it was not until September 2006, that Members of 

the Intelligence Committee, other than the Chairman and Vice 
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Chairman, were briefed. In fact, we were briefed by then-CIA 

Director Hayden only hours before President Bush disclosed the 

program to the public.131

Senator Martin Heinrich expressed his displeasure with 
the CIA’s tactics to John Brennan, the Director of Central 
Intelligence. He said that he wanted

to publicly note my continued disappointment with how the CIA, 

under your leadership, has chosen to engage and interact with this 

committee, especially as it relates to the committee’s study of the 

CIA’s detention and interrogation program. Recent efforts under-

taken by the CIA, including but not limited to inaccurate public 

statements about the committee’s study, are meant to intimidate, 

deflect and thwart legitimate oversight.132

Sometimes the agencies’ obstruction takes the form of out-
right deception. Senator Ron Wyden, speaking in January 2014, 
complained of “years of misleading and deceptive statements 
that senior officials made to the American people.”133 Even 
when intelligence activities such as the NSA surveillance are 
truthfully reported, meaningful scrutiny is generally absent.134 
The information conveyed to the oversight committees often 
is “wildly over-classified” (in Senator Sheldon Whitehouse’s 
words) and vague, making it difficult for members to ask ques-
tions about programs of which they are unaware135—particu-
larly when denied access to the expertise of their staff, which 
is common.136 Staff members seen by the CIA as pressing too 
hard can find themselves improperly monitored by the Agency, 
according to senators whose complaints resulted in an inves-
tigation by the CIA’s inspector general.137 In one case, accord-
ing to Feinstein, “the acting general counsel of the CIA filed a 
crimes report with the Department of Justice concerning the 
committee staff’s action.”138 The multiyear failure of the two 
intelligence oversight committees to agree upon what were sup-
posed to be annual authorization bills has caused them to “cede 
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having a formal say on any intelligence issue.”139 Members of 
the committees typically are precluded from making available 
to nonmember colleagues classified information that is trans-
mitted to the committees.140 This is true even if the activities in 
question are unlawful. Following the NSA surveillance leaks, for 
example, Senator Wyden said that he “and colleagues” believed 
that additional, unnamed “secret surveillance programs . . . go 
far beyond the intent of the statute.”141 But the few commit-
tee members who wish to speak out publicly are precluded from 
doing so by secrecy rules. It was no surprise that the oversight 
committees were “largely mum” on many of the controversial 
policies that the Bush administration pursued, including war-
rantless wiretapping, torture and interrogation, and rendition 
and the CIA’s secret prisons.142

The norm, however, is not members who want to speak 
out, but members who have been co-opted or who have never 
believed in the concept of congressional oversight. When CIA 
officials destroyed videotapes that were made of the water-
boarding sessions, no one in the CIA ever told anyone in 
Congress that they had done so.143

None of the four [intelligence committee] leaders would ever ask 

to look at the tapes. None of them ever inquired about their status, 

even though the CIA had put them on notice more than a year ear-

lier that the Agency intended to destroy the tapes at some point. 

None of them ever asked anything about the tapes.144

One of the early chairmen of the Senate committee no doubt 
spoke for more than one future chairman (and chairwoman). 
“I don’t even like to have an intelligence committee,” Goldwater 
said. “I don’t think it’s any of our business.”145

Goldwater was the classic illustration of the type of intelli-
gence overseer referred to by Loch Johnson as an “ostrich.”146 
Another, Representative (and later President) Gerald R. Ford, 
served on a predecessor intelligence oversight committee 
“and never heard anything about the CIA’s domestic spying 
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or assassination plots.”147 Others come to the process intent 
upon demonstrating their loyalty to the overseen agencies 
with unswerving devotion. George Tenet (then deputy direc-
tor of the CIA) recounted that after Anthony Lake’s nomina-
tion was announced, the chairman of the Senate committee, 
Senator Richard Shelby, told him, “George, if you have any 
dirt on Tony Lake, I’d sure like to have it.”148 Shelby, Dianne 
Feinstein, and other “cheerleaders,” to use Johnson’s term, 
come to the task of oversight for the purpose of cheering 
more loudly on behalf of the intelligence agencies.149 These 
two groups have in  recent years come to outnumber the 
overseers that Johnson describes as “skeptics,” like Senator 
Daniel Patrick Moynihan (who called for the CIA’s abolition), 
or “guardians,” like Senator Frank Church and Representative 
Lee Hamilton, who see the oversight role as not simply 
responding to crises but actively preventing spy scandals and 
intelligence failures.150

Even the committees’ flimsy structural backstop has been 
regularly circumvented by the agencies’ increasing resort to 
a new, pseudostructure, the “Gang of Eight,” which consists 
of the leadership of each chamber and the two committees. 
“[N] o staff can attend and members are precluded from taking 
notes or disclosing the information to anyone, including other 
members of the committees or legal counsel.”151 Normally no 
advance notice is given, so no preparation is possible. Nor is dis-
cussion or deliberation feasible, because the briefings, such as 
they are, often are given individually.152 The net result, in the 
words of former Senate committee chairman Bob Graham, is 
that members are “very restricted in their ability to understand 
and question” what they are briefed on.153 More recently, the 
agencies have moved increasingly to a “Gang of Four”—which 
even a former CIA head, Leon Panetta, acknowledged to be 
“overused . . . and abused.”154

Other oversight committees have fared no better. U.S. and 
foreign intelligence services enter into international agreements 
concerning a variety of significant foreign policy questions 
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including, for example, the sharing of surveillance informa-
tion, jointly conducted paramilitary operations, and the ren-
dition of detainees.155 These arrangements bear directly upon 
the legislative responsibilities of the foreign affairs, judiciary, 
and armed services committees of both houses of Congress. 
They too have oversight obligations. When the Senate Foreign 
Relations Committee attempted to make clear, however, 
that existing reporting requirements (contained in the “Case 
Act”156) extended to such agreements, the CIA objected157 and 
the executive threatened to veto the legislation unless the clari-
fication was removed.158 Information from the CIA, NSA, and 
other intelligence agencies has been regularly denied to such 
committees with the claim that only the co-opted intelligence 
committees have jurisdiction—even though the measures that 
initially established the intelligence committees anticipated 
precisely such a contention and made clear that other commit-
tees’ jurisdiction was not narrowed by the intelligence commit-
tees’ establishment.159

Why has Congress not insisted upon more rigorous over-
sight? Robust oversight in any policy realm requires an “elec-
toral connection”—that is, members’ all-important interest in 
maximizing their chances for re-election must reinforce, or at 
least align with, their interest in holding bureaucrats’ feet to 
the fire. In contrast to other policy areas, however, intelligence 
presents what Amy Zegart and Julie Quinn have described as 
“an extreme case of electoral disconnection.”160 They identify 
three principal reasons. First, few voters cast votes based upon 
intelligence issues. As the House Permanent Select Committee 
on Intelligence noted in 1996,

[i] ntelligence, unlike virtually all other functions of government, 

has no natural advocates in the public at large. Its direct effect on 

the lives of most citizens is largely unfelt or unseen; its industrial 

base is too rarefied to build a large constituency in many areas; it is 

largely an “inside the Beltway” phenomenon in terms of location, 

logistics, budget and concern.161
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Second, voters who do care deeply about intelligence are geo-
graphically dispersed across congressional districts.162 No con-
centrated natural constituency therefore emerges of the sort 
that characterizes, for example, farming or various industrial 
sectors. Third, compared with other policy areas, intelligence 
interest groups are few and feeble. One obvious reason is that 
they are blinded by secrecy and classification restrictions; the 
Trumanites resist accountability. “These electoral disconnec-
tions provide entrenched barriers to robust oversight.”163

Knowledgeable assessments of the performance of 
Congress’s oversight apparatus have therefore been bleak. 
Zegart and Quinn conclude that the “House and Senate intel-
ligence committees have been dramatically less active in their 
oversight duties compared to other committees.”164 Johnson, 
perhaps the most experienced scholar/practicioner of intel-
ligence oversight, summarizes the existing literature by not-
ing that “[m] ost observers agree that members of Congress 
are performing far below their potential when it comes to 
supervision of secret agencies.”165 James Bamford, among the 
most informed outside critics, has written that “[t]oday the 
intelligence committees are more dedicated to protecting the 
agencies from budget cuts than safeguarding the public from 
their transgressions.”166 Even a former director of the CIA 
found oversight lacking. “I would say with all candor that in 
my four years when I think we had a very cooperative relation-
ship, I  believe the committees of Congress could have been 
more rigorous with me . . . ” said Admiral Stansfield Turner.  
“[I]t would be more helpful if you are probing and rigorous.”167 
The 9/11 Commission was unambiguous in its own conclu-
sions concerning the reliability of congressional intelligence 
oversight; the word the Commission used to describe it was 
“dysfunctional.”168 The oversight committees’ performance 
from the Iranian Revolution through the mining of Nicaraguan 
harbors,169 the Iran-Contra affair,170 NSA surveillance,171 and 
other similar episodes172 provides scant evidence to contradict 
the Commission’s conclusion.
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THE PRESIDENCY

One might suppose, at this point, that what is at issue is not 
the emergence of double government so much as something 
else that has been widely discussed in recent decades: the emer-
gence of an imperial presidency.173 After all, the Trumanites 
work for the President. Can’t he simply “stand tall” and order 
them to do what he directs, even though they disagree?

The answer is complex. It is not that the Trumanites would 
not obey;174 it is that such orders would rarely be given. Could 
not shades into would not, and improbability into near impos-
sibility:  President Obama could give an order wholly revers-
ing U.S. national security policy, but he would not, because the 
likely adverse consequences would be prohibitive.

Put differently, the question of whether the President could 
institute a complete about-face supposes a top-down policy-
making model. The illusion that presidents issue orders and 
that subordinates simply carry them out is nurtured in the 
public imagination by media reports of “Obama’s” policies or 
decisions or initiatives, by the President’s own frequent refer-
ences to “my” directives or personnel, and by the Trumanites 
own reports that the President himself has “ordered” them 
to do something. But true top-down decisions that order fun-
damental policy shifts are rare.175 As Acheson put it, “One 
fact . . . is clear to anyone with experience in government:  The 
springs of policy bubble up; they do not trickle down.”176 The 
reality is that when the President issues an “order” to the 
Trumanites, the Trumanites themselves normally formulate 
the order.177 The Trumanites “cannot be thought of as men who 
are merely doing their duty. They are the ones who determine 
their duty, as well as the duties of those beneath them. They are 
not merely following orders:  they give the orders.”178 They do 
that by “entangling”179 the President, who repeatedly finds him-
self negotiating with the military.180 This dynamic is an aspect 
of what one scholar has called the “deep structure” of the 
presidency.181 As Theodore Sorensen put it, “Presidents rarely, 
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if ever, make decisions—particularly in foreign affairs—in the 
sense of writing their conclusions on a clean slate. . . . [T] he basic 
decisions, which confine their choices, have all too often been 
previously made.”182 When it comes to national security, the 
President is less decider than presider.

Justice Douglas, a family friend of the Kennedys, saw the 
Trumanites’ influence first hand: “In reflecting on Jack’s rela-
tion to the generals, I  slowly realized that the military were 
so strong in our society that probably no President could 
stand against them.”183 The CIA, too, plays a greater role than 
many realize, particularly in what seems to be the realm of 
diplomacy.184 As the roles of the generals and CIA have con-
verged, the CIA’s influence has expanded—aided in part 
by a willingness to shade the facts, even with sympathetic 
Madisonian sponsors. A  classified, 6,000-word report by the 
Senate Intelligence Committee reportedly concluded that the 
CIA was “so intent on justifying extreme interrogation tech-
niques that it blatantly misled President George W. Bush, the 
White House, the Justice Department and the Congressional 
intelligence committees about the efficacy of its methods.”185 
“The CIA gets what it wants,” President Obama told his advisers 
when the CIA asked for authority to expand its drone program 
and launch new paramilitary operations.186

Sometimes, however, the Trumanites proceed without presi-
dential approval. In 1975, a White House aide testified that the 
White House “didn’t know half the things” intelligence agen-
cies did that might be legally questionable.187 “If you have got 
a program going and you are perfectly happy with its results, 
why take the risk that it might be turned off if the president of 
the United States decides he does not want to do it,” he asked.188 
The CIA’s former general counsel acknowledged that the Agency 
never told anyone in the White House about the existence of 
videotapes of detainees being waterboarded. “[W] e didn’t think 
the White House had a ‘need to know,’ the classic litmus test 
in the intelligence business.”189 Sometimes they proceed with 
White House approval but leave the congressional oversight 
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committees in the dark, as with the CIA’s secret prison sys-
tem and waterboarding.190 Other occasions arise when 
Trumanites in the CIA and elsewhere originate presidential 
“directives”—directed to themselves.191 Presidents then ratify 
such Trumanite policy initiatives after the fact.192 To avoid 
looking like a bystander or mere commentator, the President 
embraces these Trumanite policies, as does Congress, with the 
pretense that they are their own.193 To maintain legitimacy, the 
President must appear to be in charge. In a narrow sense, of 
course, Trumanite policies are the President’s own; after all, 
he did formally approve them.194 But the policies ordinarily 
are formulated by Trumanites—who prudently, in Bagehot’s 
words, prevent “the party in power” from going “all the lengths 
their orators propose[].”195 The place for presidential oratory, to 
the Trumanites, is in the heat of a campaign, not in the councils 
of government where cooler heads prevail.196 Even presidents 
broadly sympathetic to Trumanite policies are taken aback. In 
the summer of 2008, an aide asked Bush what one thing had 
surprised him most about the presidency. “Bush answered 
without hesitation. ‘How little authority I have,’ he said with a 
laugh.”197

The idea that presidential backbone is all that is needed fur-
ther presupposes a model in which the Trumanites share few 
of the legitimacy-conferring features of the constitutional 
branches and will easily submit to the President. But that sup-
position is erroneous. Mass entertainment glorifies the mili-
tary, intelligence, and law enforcement operatives that the 
Trumanites direct. The public is emotionally taken with the 
aura of mystery surrounding the drone war, Seal Team Six, 
and cyberweapons. Trumanites, aided by Madisonian leaks, 
embellish their operatives’ very real achievements with ficti-
tious details,198 such as the events surrounding the killing of 
Osama bin Laden199 or the daring rescue of a female soldier 
from Iraqi troops.200 They cooperate with the making of mov-
ies that praise their projects, like Zero Dark Thirty and Top Gun, 
but not movies that lampoon them, such as Dr. Strangelove (an 
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authentic F-14 beats a plastic B-52 every time).201 Friendly fire 
incidents are downplayed or covered up.202 The public is fur-
ther impressed with operatives’ valor as they are lauded with 
presidential and congressional commendations, in the hope of 
establishing Madisonian affiliation.203 Their simple mission—
find bad guys and get them before they get us—is powerfully 
intelligible.204 Soldiers, commandos, spies, and FBI agents 
occupy an honored pedestal in the pantheon of America’s 
heroes. Their secret rituals of rigorous training and preparation 
mesmerize the public and fortify its respect. To the extent that 
they are discernible, the Trumanites, linked as they are to the 
dazzling operatives they direct, command a measure of admira-
tion and legitimacy that the Madisonian institutions can only 
envy.205 Public opinion is, accordingly, a flimsy check on the 
Trumanites; it is a manipulable tool of power enhancement. It 
is therefore rarely possible for any occupant of the Oval Office 
to prevail against strong, unified Trumanite opposition, for 
the same reasons that members of Congress and the judiciary 
cannot; a nonexpert president, like a nonexpert senator and a 
nonexpert judge, is intimidated by expert Trumanites and does 
not want to place himself (or a colleague or a potential politi-
cal successor) at risk by looking weak and gambling that the 
Trumanites are mistaken. So presidents wisely “choose” to go 
along.

The drone policy has been a case in point. Vali Nasr has 
described how the Trumanite network not only prevailed 
upon President Obama to continue its drone policy but 
succeeded in curtailing discussion of the policy’s broader 
ramifications:

When it came to drones there were four formidable unanimous 

voices in the Situation Room: the CIA, the Office of the Director 

of National Intelligence, the Pentagon, and the White House’s 

counterterrorism adviser, John Brennan. Defense Secretary 

Robert Gates . . . was fully supportive of more drone attacks. 

Together, Brennan, Gates, and the others convinced Obama of 
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both the urgency of counterterrorism and the imperative of view-

ing America’s engagement with the Middle East and South Asia 

through that prism. Their bloc by and large discouraged debate 

over the full implications of this strategy in national security 

meetings.206

What Nasr does not mention is that, for significant periods, 
all four voices were hold-overs from the Bush administra-
tion; two Bush administration officials, Michael J. Morell and 
David Petraeus, headed the CIA from July 1, 2011 to March 8, 
2013.207 The Director of National Intelligence, Dennis C. Blair, 
had served in the Bush administration as Commander-in-
Chief of the U.S. Pacific Command and earlier as Director of 
the Joint Staff in the Office of the Chairman of Joint Chiefs 
of Staff;208 Brennan had been Bush’s Director of the National 
Counterterrorism Center;209 and Gates had served as Bush’s 
secretary of defense.210

Gates’s own staying power illuminates the enduring grip 
of the Trumanite network.211 Gates was recruited by the CIA 
at Indiana University in 1965 after spending two years in 
the Air Force, briefing ICBM missile crews.212 He went on to 
become an adviser on arms control during the SALT talks in 
Vienna.213 He then served on the National Security Council 
staff under President Nixon, and then under President Ford, 
and again under the first President Bush.214 During the 1980s, 
Gates held positions of increasing importance under Director 
of Central Intelligence William Casey; a colleague described 
Casey’s reaction to Gates as “love at first sight.”215 Casey made 
Gates his chief of staff in 1981.216 When Casey died of a brain 
tumor, President Reagan floated Gates’s name for director, but 
questions about his role in the Iran-Contra scandal blocked 
his nomination.217 Gates continued to brief Reagan regularly, 
however, often using movies and slides (though Nancy Reagan 
was annoyed because he “ate all the popcorn”218). Fellow CIA 
officers almost succeeded in blocking his nomination when it 
was revived by President Bush, recalling again his role in the 
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Iran-Contra affair.219 Gates nonetheless got the job and escaped 
indictment, though Independent Counsel Lawrence E.  Walsh 
reported that his statements during the investigation “often 
seemed scripted and less than candid.”220 He took office as 
President Bush’s secretary of defense in 2006, overseeing the 
aftermath of the Iraq War, and continued in that position in the 
Obama administration until July 2011.221

It is, of course, possible to reject the advice of a Gates, a 
Brennan, or other prominent Trumanites.222 But battle-proven 
survivors normally get their way, and their way is not different 
from one administration to the next, for they were the ones 
who formulated the national security policies that are up for 
renewal. A simple thought experiment reveals why presidents 
tend to acquiesce in the face of strong Trumanite pressure 
to keep their policies intact. Imagine that President Obama 
announced within days of taking office that he would immedi-
ately reverse the policies that I detailed at the outset. The out-
cry would have been deafening—not simply from the expected 
pundits, bloggers, cable networks, and congressional critics but 
from the Trumanites themselves. When Obama considered 
lowering the military’s proposed force levels for Afghanistan, 
a member of his National Security Council staff who was an 
Iraq combat veteran suggested that, if the President did so, 
the Commander of U.S. and International Security Assistance 
Forces (ISAF) in Afghanistan (General Stanley McChrystal), 
the Commander of U.S. Central Command (General David 
Petraeus), the Chairman of the Joint Chiefs of Staff (Admiral 
Michael Mullen), and even Secretary of Defense Gates all might 
resign.223 Tom Donilon, Obama’s National Security Advisor and 
hardly a political ingénue, was “stunned by the political power” 
of the military, according to Bob Woodward.224 Recall the uproar 
in the military and Congress when President Bill Clinton moved 
to end only one Trumanite policy shortly after taking office—
the ban on gays in the military.225 Clinton was quickly forced 
to retreat, ultimately accepting the policy of “Don’t Ask, Don’t 
Tell.”226 A president must choose his battles carefully, Clinton 
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discovered; he has limited political capital and must spend it 
judiciously. Staff morale is an enduring issue.227 No president 
has reserves deep enough to support a frontal assault on the 
Trumanite network. Under the best of circumstances, he can 
only attack its policies one by one, in flanking actions, and 
even then with no certainty of victory. Like other presidents in 
similar situations, Obama thus “had little choice but to accede 
to the Pentagon’s longstanding requests for more troops” in 
Afghanistan.228

Presidential choice is further circumscribed by the 
Trumanites’ ability to frame the set of options from which the 
President may choose—even when the President is personally 
involved in the decision-making process to an unusual degree, 
as occurred when President Obama determined the number of 
troops to be deployed to Afghanistan.229 Richard Holbrooke, 
the President’s Special Representative for Afghanistan and 
Pakistan, predicted that the military would offer the usual three 
options—the option they wanted, bracketed by two unreason-
able alternatives that could garner no support.230 “And that is 
exactly what happened,”231 Nasr recalled. It was, as Secretary 
Gates said, “the classic Henry Kissinger model. . . . You have 
three options, two of which are ridiculous, so you accept the 
one in the middle.”232 The military later expanded the options—
but still provided no choice. “You guys just presented me [with] 
four options, two of which are not realistic.” The other two were 
practically indistinguishable. “So what’s my option?” President 
Obama asked. “You have essentially given me one option.”233 
The military was “really cooking the thing in the direction that 
they wanted,” he complained. “They are not going to give me 
a choice.”234 “Obama and his advisers,” Robert Gates has writ-
ten, “were incensed that the Department of Defense—specifi-
cally the military—had taken control of the policy process from 
them and threatened to run away with it.”235 But Afghanistan is 
not the only realm of civilian-military relations in which presi-
dential control of the military has weakened. Richard Kohn has 
cited “repeated efforts on the part of the military to frustrate 
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or evade civilian authority when the opposition seems likely to 
preclude outcomes the military dislikes.”236

This is, again, hardly to suggest that the President is without 
power. Exceptions to the rule occur with enough regularity to 
create the impression of overall presidential control. “As long 
as we keep up a double set of institutions—one dignified and 
intended to impress the many, the other efficient and intended 
to govern the many—we should take care that the two match 
nicely,” Bagehot wrote.237 He noted that “[t] his is in part effected 
by conceding some subordinate power to the august part of our 
polity. . . . ”238 Leadership does matter, or at least it can matter. 
President Obama’s decision to approve the operation against 
Osama bin Laden against the advice of his top military advisers 
is a prominent example.239 Presidents are sometimes involved 
in the decisional loops, as Bagehot’s theory would predict. 
Overlap between Madisonians and Trumanites preserves the 
necessary atmospherics. Sometimes even members of Congress 
are brought into the loop.240 But seldom do presidents partici-
pate personally and directly, let alone the Madisonian institu-
tions in toto. The range of presidential choice is tightly hemmed 
in.241 As Sorensen wrote in 1981, “[e]ven within the executive 
branch, the president’s word is no longer final. . . . ”242 When the 
red lights flash and the sirens wail, it is the Trumanites’ secure 
phones that ring.

A CASE STUDY: NSA SURVEILLANCE

Among the principal national security initiatives that the Bush 
administration began and the Obama administration con-
tinued were several surveillance programs carried out by the 
NSA. The inception, operation, and oversight of these programs 
illuminate a number of the elements responsible for policy 
continuity:  the symbiotic relationship between Madisonian 
institutions and the Trumanite network; the Trumanites’ 
crucial role as authors, initiators, and executors of policy; the 
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subservience of the courts; the fecklessness of congressional 
oversight; the secretiveness and disingenuousness of the execu-
tive; and the incentive that all share to ensure that enough over-
lap exists between the Trumanite network and the Madisonian 
institutions to maintain a veneer of Madisonian endorsement. 
Thus long before serious reform efforts were underway, a for-
mer director of national intelligence, John Negroponte, could 
understandably feel confident in predicting the outcome of 
efforts to curb the NSA’s surveillance programs. Any changes, 
he knew, would be relatively minor:  at most, the programs 
would be, in his word, “tweaked.”243

The NSA was established in 1952 not by statute but by 
President Truman’s top secret executive order.244 Its very exis-
tence remained unacknowledged until it received unwanted 
public attention in the 1970s, when a report by the Senate 
Select Committee to Study Governmental Operations with 
Respect to Intelligence Activities disclosed that the NSA had 
kept tabs on Vietnam War opponents, assembling a “watch list” 
of individuals and organizations involved in the civil rights 
and anti-war movements.245 The report further revealed that, 
between 1945 and May 1975, “[the] NSA received copies of mil-
lions of international telegrams sent to, from, or transiting the 
United States.”246 Following the committee’s investigation into 
domestic spying by the U.S. intelligence community, Committee 
Chairman Frank Church made a prophetic statement:  “[The 
NSA’s] capability at any time could be turned around on the 
American people, and no American would have any privacy 
left, such [is] the capability to monitor everything:  telephone 
conversations, telegrams, it doesn’t matter.”247 There is, Church 
said, “tremendous potential for abuse” should the NSA “turn 
its awesome technology against domestic communications.”248 
He added:

I don’t want to see this country ever go across the bridge. I know 

the capacity that is there to make tyranny total in America, and 

we must see to it that this agency and all agencies that possess this 
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technology operate within the law and under proper supervision, 

so that we never cross over that abyss. That is the abyss from which 

there is no return.249

Church, it turns out, was one of the individuals whose overseas 
phone calls were tapped by the NSA in the 1970s.250

In response to such concerns, Congress in 1978 enacted 
the Foreign Intelligence Surveillance Act (FISA).251 A principal 
purpose of the law was to prohibit the government from moni-
toring Americans’ electronic communications without a judi-
cially granted warrant.252 FISA set up a special court, the FISC, 
described above,253 to review requests for such warrants.254

Even before 9/11, NSA Director Michael Hayden had pro-
posed more expansive collection programs in a transition 
report to the incoming Bush administration.255 Following 
9/11, Hayden quickly sought approval of a program to moni-
tor the communications of Americans living within the United 
States.256 The program “sucked up the contents of telephone 
calls and e-mails, as well as their ‘metadata’ logs.”257 The Bush 
administration concluded that aspects of the proposed pro-
gram probably were illegal258 and therefore considered seeking 
a change in the law that would permit the expanded program.259 
It decided against such a request, however, because it con-
cluded that Congress would not approve.260 Instead, President 
Bush authorized the NSA to proceed with the program on the 
basis of the President’s supposed independent constitutional 
power as commander-in-chief, spelled out in a still-classified 
memorandum written by John Yoo, an attorney in the Office 
of Legal Counsel (OLC).261 The program went into operation on 
October 4, 2001.262 A change in OLC’s leadership brought a dif-
ferent interpretation of the law, with the result that, in March 
2004, Attorney General John Ashcroft declined to re-authorize 
those aspects of the program (reportedly concerning Internet 
metadata) that OLC now considered illegal, with the result that 
President Bush rescinded his approval to the NSA to collect 
Internet data.263



( 68 )  National Security and Double Government

The illegal program remained nonoperational for only four 
months, however; during that period, Justice Department law-
yers joined with NSA officials and “immediately began efforts 
to recreate this authority,” an authority to which they believed 
the FISC would be “amenable.”264 The chief judge of the FISC, 
Coleen Kollar-Kotelly, quickly obliged, issuing an ex parte order 
on July 14, 2004.265 Kollar-Kotelly’s order permitted bulk col-
lection of Internet data, with no warrant requirement;266 it 
“essentially gave NSA the same authority to collect bulk inter-
net metadata that it had under the [earlier program].”267 None 
of the other judges on the FISC was apparently told about the 
NSA’s secret surveillance programs.268 Nor were they told about 
Kollar-Kotelly’s secret order.269 This was the first time the sur-
veillance court had exercised any authority over the two-and-a-
half-year-old surveillance program.270

The program came to public attention when the New  York 
Times disclosed it on December 16, 2005.271 The Times, by its 
own admission, had “held that story for more than a year at 
the urging of the Bush administration, which claimed it would 
hurt national security.”272 When it was finally published, Judge 
James Robertson resigned his seat on the FISC “in apparent 
protest of the program.”273

When President Obama took office, as noted earlier,274 he 
continued two particularly controversial NSA surveillance pro-
grams. One was a program under which the NSA secretly col-
lected the telephone records of tens of millions of Americans 
who are customers of Verizon and also collected Internet 
communications.275 The phone records were collected under an 
order issued by the FISC, also described earlier.276 The order, 
issued under section 215 of the PATRIOT Act,277 included phone 
numbers of both parties to every call, their locations, the time 
the call was made, and the length of the call.278 The order pro-
hibited its recipient from discussing its existence.279 The second 
program Obama continued, PRISM, allowed the NSA to obtain 
private information about users of Google, Facebook, Yahoo, 
and other Internet companies.280 The government claimed 
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authority for this program under section 702 of the FISA 
Amendments Act of 2008.281

When the first program, concerning telephone records, was 
reported by the British newspaper The Guardian,282 criticism in 
Congress was muted,283 and “senior government officials” in the 
United States were quick to release talking points that did not 
deny the report but reminded everyone that “all three branches 
of government are involved” in these sorts of activities.284 The 
NSA refused, however, to release its classified interpretation 
of the applicable statutory authorities.285 One member of the 
Senate Intelligence Committee familiar with that interpreta-
tion—but prohibited from discussing it publicly—said that the 
government’s theory under the PATRIOT Act to collect records 
about people from third parties was “essentially limitless.”286 
The New York Times had filed a Freedom of Information Act suit 
in 2011 asking for the government’s interpretation of the law, 
but the Obama administration refused to say, and the courts 
dismissed the suit.287 The upshot was that neither Congress nor 
the public had any knowledge that surveillance of this magni-
tude was permitted or whether any checks were working. As 
Senator Chris Coons put it:  “The problem is:  we here in the 
Senate and the citizens we represent don’t know how well any 
of these safeguards actually work.”288

Members of Congress were unaware of more than simply 
the administration’s interpretation of the law, however. They 
had no knowledge about how the administration actually 
used the phone records that the NSA collected. The chairman 
of the Senate Intelligence Committee, Dianne Feinstein, con-
firmed this.289 But, she added, it was important to collect phone 
records of the American public in case someone might become 
a terrorist in the future290 (a rationale the New  York Times 
called “absurd”291). Feinstein’s coziness with the intelligence 
community292 was not without precedent; an earlier chairman 
of the committee, Senator Barry Goldwater, claimed to know 
nothing about the CIA’s mining of Nicaraguan harbors—even 
though Director of Central Intelligence William Casey had 
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earlier told the committee.293 By contrast, the NSA did not 
inform the committee about warrantless surveillance dur-
ing the Bush administration, which the committee, of course, 
never discovered on its own.294 Senators not on the Intelligence 
Committee seemed equally uninterested. Normally only the 
senior congressional leadership is kept fully abreast of intelli-
gence activities, said the Senate’s second-ranking Democrat:295 
“You can count on two hands the number of people in Congress 
who really know.”296 When all senators were invited to a clas-
sified briefing by senior national security officials to explain 
the NSA’s surveillance programs, fewer than half attended.297 
Little wonder that in its review of congressional oversight for 
intelligence and counterterrorism—which it, again, described 
as “dysfunctional”298—the 9/11 Commission concluded that 
“[t] inkering with the existing structure is not sufficient.”299 
“[T]he NSA,” The Economist concluded, “lives under a simula-
crum of judicial and legislative oversight.”300 And, it might have 
added, a simulacrum of honesty.

Before the leaks, James Clapper, Director of National 
Intelligence, testifying on behalf of the Obama administra-
tion before Feinstein’s committee on March 12, 2013, was 
asked directly about the NSA surveillance by Senator Ron 
Wyden. “[D] oes the NSA collect any type of data at all on mil-
lions or hundreds of millions of Americans?” he asked. Clapper 
responded, “No, sir.” Wyden followed up: “It does not?” Clapper 
replied, “Not wittingly. There are cases where they could inad-
vertently perhaps collect, but not wittingly.”301

Following the Snowden disclosures, Clapper admitted that 
his testimony was false. On June 9, 2013, he described his 
response to NBC’s Andrea Mitchell as “the least untruthful” 
statement he could give,302 suggesting that he understood the 
question and deliberated on how it should be answered. Two 
weeks later, however, in a June 21 letter to Senator Dianne 
Feinstein, he suggested that he had been confused and, in his 
answer, had been thinking of the NSA’s collection of Internet 
rather than telephony data.303 The issue of intent is relevant, 
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since the statement may have constituted a felony;304 confused 
or not, Clapper had the often-exercised option of suggesting 
that the matter be discussed in executive session. Feinstein, 
who was presiding on June 11 when the initial statement was 
made and who had earlier been briefed on the programs, knew 
that statement was false and said nothing.305 President Obama 
and other senior members of his administration also knew that 
it was false306—or, if the Madisonian model were function-
ing as intended, should have known it was false307—and also 
said nothing, allowing the falsehood to stand for months until 
leaks publicly revealed the testimony to be false.308 Obama, 
finally caught by surprise, insisted that he “welcomed”309 the 
debate that ensued, and his administration commenced active 
efforts to arrest the NSA employee whose disclosures had trig-
gered it.310 He downplayed the significance of collecting mere 
metadata311 (although a former general counsel to the NSA 
said it “tells you everything”312). The President then proceeded 
to insist that the NSA was not “actually abusing its powers.”313 
In fact, a May 2012 NSA audit revealed 2,776 incidents in the 
preceding twelve months where the agency engaged in “unau-
thorized collection, storage, access to or distribution of legally 
protected communications.”314

The NSA also made misrepresentations to the FISC.315 In a 
declassified 2011 opinion by the FISC’s chief judge, U.S. District 
Court Judge John Bates, the court said that it was “troubled 
that the government’s revelations . . . mark the third instance 
in less than three years in which the government has dis-
closed a substantial misrepresentation regarding the scope 
of a major collection program.” His court’s earlier approval 
of NSA’s telephone records collection, Bates wrote, was based 
upon “a flawed depiction” of how the NSA uses metadata, a 
“misperception . . . buttressed by repeated inaccurate state-
ments made in the government’s submissions, and despite a 
government-devised and Court-mandated oversight regime.” 
“Contrary to the government’s repeated assurances,” Bates 
continued, the “NSA had been routinely running queries 
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of the metadata using querying terms that did not meet the 
required standard for querying. The court concluded that this 
requirement had been ‘so frequently and systemically violated 
that it can fairly be said that this critical element of the over-
all . . . regime has never functioned effectively.’ ”316

As the surveillance controversy unfolded, “the NSA qui-
etly removed from its website a fact sheet about its collec-
tion activities because it contained inaccuracies discovered by 
lawmakers.”317 Senator Ron Wyden, a member of the Senate 
Intelligence Committee, said that national security officials 
in the Obama administration were “actively” misleading the 
American public about domestic surveillance.318 It was not 
clear whether he was referring to additional actions. After hav-
ing claimed that the collection of bulk phone records was the 
primary tool in thwarting dozens of plots, a senior NSA official 
conceded that it had thwarted only one plot.319

On July 24, 2013, following an intense lobbying effort by 
Clapper and the NSA,320 the House of Representatives by a vote 
of 205 to 217 defeated a measure, sponsored by Representatives 
Justin Amash and John Conyers Jr., that would have prevented 
the NSA from continuing its bulk phone records collection pro-
gram within the United States.321 The Obama administration 
“made common cause with the House Republican leadership to 
try to block it.”322 During the debate the chairman of the House 
Intelligence Committee, Representative Mike Rogers, revealed, 
perhaps unwittingly, the relationship between the oversight 
committees and the intelligence agencies. “What they’re talk-
ing about doing,” he said, “is turning off a program that after 
9/11 we realized we missed—we the intelligence community—
missed a huge clue,” Rogers said.323

We the intelligence community: the overseers and the overseen 
had, at length, become one.
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CH A P T ER 5w
Plausible Alternative Explanations 

for Policy Continuity

Bagehot’s notion of double government provides a lens 
that sharpens focus on the reasons why policies such as 

National Security Agency (NSA) surveillance have remained 
continuous from the Bush administration through the Obama 
administration. Double government is not, however, the only 
possible explanation. The most plausible competing alterna-
tives, as noted earlier,1 fall into two categories (which I borrow 
from the classic typology applied by Graham Allison and Philip 
Zelikow to explain events during the Cuban missile crisis2). The 
first suggests that continuity is simply the rational response to 
continuing security threats. The second suggests that continu-
ity is merely another result of the Sturm und Drang of govern-
ment politics.

For reasons that will become clear, neither is convincing. 
More powerful are the insights of organizational behaviorists—
which reinforce Bagehot’s theory and dovetail with the notion 
of a network within the United States’ double government. 
A review of these three models follows.
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THE RATIONAL ACTOR MODEL

The first plausible alternative explanation is straightfor-
ward: the reason that U.S. national security does not change is 
simply that the threats have not changed. Whatever else they 
may be, according to this argument, national security policy-
makers are rational actors, and U.S. national security policy is 
merely a rational response to the same continuing threats. This 
explanation recalls Palmerston’s famous maxim that England 
has no eternal allies, only eternal interests.3 The continuity of 
American national security, under this view, merely reflects the 
permanence of U.S.  interests in addressing enduring security 
threats. This, the so-called “rational actor” model, supposes 
that the government comprises a unitary actor that engages 
in several analytic steps in coming to decisions to advance 
those interests. First, it identifies a policy objective. Then it 
puts together a range of options for achieving that objective. 
Next it weighs the costs and benefits of each option against the 
costs and benefits of the others. Finally, it rationally and freely 
chooses the option that is objectively optimal.4

The rational actor model is elegant and simple. It has a potent 
attraction: the policymaker’s identity is irrelevant. Politics and 
personality count for naught. Given the same information, 
opportunity for deliberation, and decisional context, every 
rational policymaker can be expected to select the same option; 
any other option would be irrational. Indeed, prominent ver-
sions of the rational actor model (e.g., so-called “comprehensive 
rationality”) go so far as to suggest that only one rational option 
exists and that a given policy can be explained entirely by deci-
sion makers’ desires to maximize the single utility or prefer-
ence underpinning that policy.5 Some scholars lean toward this 
approach in analyzing terrorism.6 Other, “thicker” variants 
(e.g., the “bounded rationality” approach) acknowledge multi-
causality and cognitive distortion—though at the cost of vastly 
expanding and complicating the required analysis and empiri-
cal spadework, and perhaps conjoining it with the governmental 
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politics mode, discussed below.7 Each of these two strands has 
been invoked to explain the Obama administration’s continu-
ation of Bush national security policies. Both strands, at bot-
tom, predict that if the government’s interest in maximizing 
security remains constant and if internal and external security 
threats also remain constant, one administration will respond 
to those threats by choosing the same national security options 
as another administration. Who happens to be President is of 
no consequence: the government acts rationally, and disconti-
nuity under such conditions would be irrational.

Elegance and simplicity, however, don’t always add up to 
truth. Thinking that policy continuity has been the result of 
rationality, it turns out, is like thinking that the cause of an 
automobile accident was two cars colliding with each other. 
The issue is, what creates the ostensible rationality? What 
causes policymakers to engage in behavior that is experienced 
as “rational”? The model has multiple, well-known flaws. There 
are, on analysis, five reasons to look beyond the rational actor 
model in attempting to explain policymakers’ choices.

First, it provides no useful guidance as to what preference, 
value, or utility ought to be maximized. Consider the decision 
not to prosecute Bush administration officials who supervised 
and conducted waterboarding. The policy arguably rested on 
the judgment that domestic political stability, reconciliation, 
or simple forgiveness was more important than some conflict-
ing value such as strict juridical consistency, sympathy for the 
victims, or international reputational interests. But why does 
one of those values have some foundational, hierarchical supe-
riority over another? Why is one in some objective sense more 
“rational” than another?

Second, no one can know with certainty what particular 
objective is being pursued; in applying the rational actor model, 
ends are inferred from action that is inevitably ambiguous and 
capable of supporting multiple, conflicting inferences. To con-
tinue with the same example, one plausible goal of the policy 
of nonprosecution may have been to avoid making heroes out 
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of the defendants. Another may have been to avoid the embar-
rassment of a possible not-guilty verdict. Another may have 
been to avoid putting friends or friends of friends or colleagues 
of friends on the docket. How can we know which factor deter-
mined the decision? For that matter, why is it not possible that 
the policy goal changes—that the mission creeps—as the pro-
cess of executing that policy unfolds?

Third, the model’s anthropomorphizing notwithstanding, 
the government is not a unitary actor with feelings and thoughts 
and purposes. It consists of individuals. People make decisions. 
The nonprosecution option emerged from groups of people. Who 
within the group made the decision? How can we identify who 
wrote the determinative email that triggered the determina-
tive comment at the determinative teleconference that led to 
the determinative judgment? What was the triggering event? As 
Allison and Zelikow note, during the Cuban missile crisis, “thou-
sands of people were performing actions that had, or could have 
had, significant impact on the event.”8 The same information, 
opportunity for deliberation and decisional context are never 
present from one administration to the next. The variables always 
differ. We can never identify them all, let alone which one really 
matters. The old verse well encapsulates the insurmountable 
problem of tracing causation and the way tiny, seemingly incon-
sequential events ultimately determine enormous outcomes:9

For want of a nail, the shoe was lost;

For want of a shoe, the horse was lost;

For want of a horse, the rider was lost;

For want of a rider, the battle was lost;

For want of a battle, the kingdom was lost!10

As Fernand Braudel put it, it is “an obvious and dangerous 
oversimplification” to think that we can “distinguish without 
difficulty the ‘important events,’ which means ‘those which 
bore consequences.’ ”11 The predictive value of the model is thus 
severely limited.
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Fourth, the cost-benefit analysis that the model entails can-
not dictate which factors are to be placed on the scales or how 
much weight each should be accorded. This point is different 
from the first in that it refers to means rather than ends, but the 
implication is similar:  judgments as to the relative attractive-
ness of one means are inevitably subjective and vary from one 
decision maker to the next. Even if it were in some sense ratio-
nal to prefer, say, domestic political stability over all other ends, 
why is nonprosecution the only rational option among compet-
ing alternatives capable of achieving that goal? Why exclude 
the possibility that prosecution might redound to domestic 
political stability in the long term by, for example, inducing the 
belief that governmental edicts are to be respected because the 
government holds itself and its officials to the same standards 
as private citizens? Why is not the alternative of a “truth com-
mission” (which the Obama administration rejected12) one that 
produces fewer costs and greater benefits in pursuit of domestic 
political stability? Obviously a measure of guesswork is involved; 
how much risk is tolerable? Is every rational actor equally 
risk-averse? Doesn’t personal political philosophy or organiza-
tional bias play some role? Might another option be available 
that hasn’t been considered? These and many similar questions 
are of course debatable—which is precisely the point:  reason-
able people can differ. Human beings do not process informa-
tion like computers and spit out an objectively optimal answer. 
One particular policy option is not the only sensible means 
to an agreed-upon end. Thomas Powers has pointed out that, 
to CIA Director William Casey, the Reagan administration’s 
Nicaragua policy was entirely rational—even though “[h] is war 
killed people to no purpose; it squandered the nation’s political 
energy in a fruitless repetition of old arguments; and it put the 
CIA through a ringer that it had barely survived for the first 
time around in the mid-1970s.”13 Much the same could be said 
of other ill-conceived national security initiatives from the Bay 
of Pigs to Vietnam to Bush’s invasion of Iraq: the decisions all 
seemed rational at the time to those who made them.
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Finally, rationality is indeed “bounded” by cognitive distor-
tions. Daniel Kahneman and Amos Tversky pointed out the 
many ways that otherwise “rational” (if there really is such a 
thing) people behave irrationally. Our minds “are susceptible to 
systematic errors”;14 “[w] e are prone to overestimate how much 
we understand about the world and to underestimate the role of 
chance in events.”15 They documented twenty systematic errors 
in the thinking of normal people—biases traceable to deficien-
cies in cognition, not “the corruption of thought by emotion”16 
(such as fear, affection or hatred—which present another set 
of difficulties). We tend, for example, to believe things because 
others do (the “bandwagon bias”), we remember choices as 
being better than they actually were (“choice supportive bias”), 
we tend to be skeptical of contradictory evidence (“disconfir-
mation bias”), we tend to assume that others share our atti-
tudes and beliefs (“projection bias”) and fall victim to multiple, 
additional cognitive errors that skew our judgment.17 Cognitive 
errors such as these pervade the decision-making process 
throughout the realm of national security and make prediction 
extraordinarily difficult, and it can never be fully anticipated 
when one or another such errors will pop up. What appears to its 
participants to be consensus-based rationality may in fact be an 
unnoticed, symbiosis-driven mind-meld created and reinforced 
by cognitive error. Not only can we be “blind to the obvious,” 
as Kahneman has put it, “we are also blind to our blindness.”18

We are blind, specifically, to our tendency to overestimate 
threats—a tendency that pervades the thinking of both the 
Trumanite network and the general public. Cass Sunstein 
has explained the phenomenon in the context of terrorism. 
“[E] xaggerated risk perceptions [are] a likely result” of a ter-
rorist attack because people tend to measure probability, inac-
curately, by recalling the most readily available example—the 
earlier terrorist attack.19 The outcome can be “significantly 
exaggerated judgments of probable harm.”20 Further, new 
risks—risks that seem unfamiliar or uncontrollable—gener-
ate disproportionate fear, leading to large behavioral changes 



P l au s i b l e a lt e r n at i v e e x P l a n at i o n s  ( 79 )

even though the magnitude of the risks does not justify those 
changes. (The United States could quickly and easily save 
4,500 lives annually by banning the “familiar” risk posed by 
motorcycles.21) Finally, when their emotions are intensely 
engaged, people focus their attention on the bad outcome 
itself, “and they are inattentive to the fact that it is unlikely 
to occur.”22 Other studies confirm a natural human “predilec-
tion toward alarmist responses and excessive weighting of 
the worst case scenario.”23 We are, in short, not rational in 
some situations in which we most need to be; we tend to har-
bor, as one analyst put it, a “false sense of insecurity.”24

These deficiencies in the rational actor model undermine 
its capacity to explain and predict policy continuity. What 
is true of the nonprosecution policy with respect to tor-
ture is true of other elements of national security policy as 
well: whatever the merits of any given element of the Bush/
Obama national security policy, the contention that those 
policies are the only rational response to the same continu-
ing threats is unconvincing.25 Sound reasons might exist for 
one or more elements of that policy. But that judgment can 
be made only by examining the merits of each policy case 
by case, evaluating trade-offs, and by assessing side effects 
and opportunity costs, acceptable risk levels, short-term and 
long-term payoffs, value conflicts, urgency and the many 
other factors that weigh for or against a given policy.26 My 
purpose is not, again, to address the merits of any of those 
issues. The point is that it is erroneous to think that the 
Bush/Obama national security policies necessarily represent 
the single rational or the most rational response to the same 
continuing threats. Something more is going on.

THE GOVERNMENT POLITICS MODEL

The government politics model attempts to remedy the flaws in 
the slim rational actor model by cramming in everything that 
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might constitute that “something more.”27 The model is easily 
summarized: virtually everything that the rational actor model 
excludes, this model includes. It posits that government policy 
is a result not of purposive action directed at solution-finding 
but rather that policy emerges from a collage of separate deci-
sions flowing from the “compromise, conflict, and confusion” 
of chaotic bargaining by “officials with diverse interests and 
unequal influence.”28 Myriad factors shape the turmoil that is 
policymaking:  the identity of the “players”; their preferences, 
perceptions, and political philosophies—and all the variables 
that shape those factors; the “action channels” within which 
officials proceed; applicable legal and cultural rules; where the 
official sits organizationally, including hierarchical rank; and 
any evidence that is available or unavailable concerning why 
pertinent decision makers acted as they did. In attempting 
to explain the continuity of U.S. national security policy, the 
model therefore picks up the various personality-related and 
politically-contextual factors dominant in popular discourse. 
A  president’s supposed conflict-averseness, for example, and 
archetypal political vulnerabilities all would be seen as poten-
tially causative.

The model’s great strength thus lies in its realism. It rec-
ognizes the unavoidable difficulty of picking out what’s 
causally relevant in driving human and therefore govern-
mental behavior. Unlike the rational actor model, this model 
is not excessively parsimonious. But this strength is also a 
weakness. It fails to identify any one factor but for which 
the policy result would not have occurred. The government 
politics model “incorporates so many variables that it is 
an analytic kitchen sink,” as Jonathan Bendor and Thomas 
Hammond put it. “Nothing of any possible relevance appears 
to be excluded . . . .”29 Again, Allison and Zelikow themselves 
acknowledge that, during the Cuban missile crisis, “thou-
sands of people were performing actions that had, or could 
have had, significant impact on the event.”30 To a greater 
or lesser extent the same is true of every national security 
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policy—innumerable actions by innumerable people shape 
the final outcome. Unless at least some greater simplifica-
tion occurs, however, explanation is impossible. Whereas the 
rational actor model errs through underinclusiveness, the 
government politics model errs through overinclusiveness. 
A model is needed that more accurately isolates causes. The 
organizational behavior model—the prime tenets of which 
parallel those of Bagehot’s approach—comes closer to filling 
that bill.

THE ORGANIZATIONAL BEHAVIOR MODEL

Unlike the government politics model, the organizational 
behavior model doesn’t throw in the kitchen sink; unlike domi-
nant strands of the rational actor model, it doesn’t purport to 
present a neat, unicausal theory. Instead it lays out a series of 
characteristics common to the behavior of organizations of 
the sort that partake in the making of U.S. national security 
policy.31

Pertinent elements of modern organizational behavior 
theory, distilled from the writings of prominent scholars,32 
provide added insight into six key issues:  how membership 
and the culture of its members’ home organizations shape the 
Trumanite network’s purposes; how standard operating proce-
dures limit its capacity for change; how the network assesses 
risk; how power within the Trumanite network is allocated 
and enhanced; and how information flows and affects network 
outputs.33

Membership, Culture, and Purposes

Government consists of organizations and organizations 
consist of people; to understand how organizations behave 
requires understanding how their members behave. Access to 
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organizations is selective. Appointments are made according 
to specialized qualifications tailored to the organization’s pur-
poses and the capabilities it needs to carry out those purposes. 
Attitudinal conformance is thus critical.

The organization’s purposes are a function of the practices 
of its members. The original purposes given the organization 
by its creators are modified over time by its members, who 
confront unanticipated challenges that must be addressed. 
Newly emerging purposes are implicitly ratified by the creators, 
who later defer to the organization’s expertise in evaluating 
those challenges and the capabilities needed to meet them.34 
Organizations resist new missions, however, that are seen as 
undercutting their culture or efficiency.

Members’ practices are shaped by the organization’s cul-
ture, which defines role expectations and duties, who is hired 
and how they are trained, what behavior is rewarded and what 
is penalized, organizational truth and virtue, and how what 
has happened to the organization should be interpreted.35 
Culture confers a sense of worth on members, generates loy-
alty, and motivates desired behaviors. Members’ practices are 
also shaped by efficiency in addressing problems of cooperation 
and collective action, leading them, for example, to engage in 
free-riding when possible and aberrant behavior that risks tol-
erable penalties.

Standard Operating Procedures and Change

To control the organization’s members and channel them 
in carrying out its purposes, standard operating procedures 
(SOPs) are adopted. These fixed SOPs are analogous to a football 
team’s playbook; they are set routines that lay out a predeter-
mined response to a given set of contingencies. Contingencies 
not in the playbook are analogized to those that are; the orga-
nization therefore responds to a contingency that is not within 
the playbook by adhering to an existing, familiar SOP. Most 
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organizational behavior is governed by previously established 
procedures. Established routines for avoiding established rou-
tines are disfavored.36

Capabilities are generated to carry out an organization’s 
purposes, as implemented in its SOPs. For this reason capabili-
ties induce analytic bias; organizational choice is a function of 
capability. Contingencies that might better be addressed with 
different capabilities are therefore addressed with existing, 
available capabilities. Missions change only incrementally. This 
produces stable expectations and reliability but also inflex-
ibility and stasis.37 SOPs change, but, barring a disaster, only 
gradually.38 Adherence to existing SOPs is the usual standard 
of success; the menu of choice is therefore severely limited and 
is defined by short-term payoffs for the organization and its 
members, not long-term payoffs for the organization’s creators 
or uninfluential third-parties.

Risk Assessment

The SOPs are fashioned, and action under SOPs occurs, based 
upon the likely consequences for the organization. Actions and 
SOPs with high organizational benefits are chosen over those 
with high costs. Costs and benefits are calculated by “retriev-
ing experience preserved in the organization’s files or indi-
vidual memories.”39 Dramatic performance failures threaten 
an organization with dramatic change. Organizations there-
fore eschew risky ventures and avoid uncertainty. Outputs 
that incur predictable but acceptable costs are preferable to 
outputs that risk high costs for potentially greater benefits. 
Hence the tendency of organizations to “satisfice”40—to set-
tle for an option that is satisfactory though not potentially 
the best.

Priority is given to immediate problems of probable 
importance over future problems of speculative importance. 
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Organizations are therefore reactive rather than proactive. 
Programs already undertaken are not dropped merely because 
costs outweigh benefits. Organizational inertia carries a pro-
gram beyond the loss point.41

Power Allocation and Enhancement

Benefits take the form of enlarged budgets, personnel, 
missions;42 costs take the form of retrenchments in each. Net 
enlargements minus retrenchments equal the organization’s 
ability to get what it wants—its external power, or its ability, 
in Max Weber’s words, to realize its “own will in communal 
action, even against the resistance of others.”43 Greater power 
leads to greater capabilities, and greater capabilities to greater 
power. Organizations seek to identify new problems that need 
to be addressed within their missions to justify greater capabili-
ties. Clarity of mission trumps expansion, however; change is 
resisted because it threatens traditional expectations and SOPs 
along with organizational culture and efficiency.

Individuals within organizations seek, similarly, greater 
power. Each is “a little cog in the machine and, aware of this, 
his one preoccupation is whether he can become a bigger cog.”44 
The organization acts externally through its upper layers, but 
lower layers shape upper layers’ responses, for field-based 
learning and information acquisition come from the bottom.45 
Decision-making and data-gathering therefore occur at remote 
levels.

Information Flows and Network Outputs

Data is capability-enhancing in that it reduces uncertainty; 
it therefore is not shared with real or potential competitors, 
leading to secrecy, equivocation, and exclusivity. The process 
of filtering and reinterpreting data in the intermediate layers 
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from collection to decision subjects the data to abbreviation, 
modification, and cognitive distortion (such as groupthink). 
The filters compromise the organization’s aim of preserving its 
culture and efficiency.

Organizational outputs thus constrain leaders to choose 
from a limited range of options in addressing problems. The 
problems are identified in lower organizational layers, and steps 
are taken to respond to those problems before leaders direct the 
organization to do so. Their choices often are anticlimactic.46 
These organizational tendencies produce consistent prefer-
ences that remain stable over time and are little influenced by 
the identity of the organization’s members or even its leaders.

These are some of the principal tenets of organizational 
theory pertinent to the Trumanite network; there are of course 
more. Many overlap. Some are in tension with others. None 
is invariable; exceptions exist. Nonetheless, their relevance 
to the Trumanites, who were described more fully earlier,47 
need hardly be spelled out. Together, they reinforce Bagehot’s 
theory and explain further why the Trumanite network keeps 
U.S. national security policy constant.

THE NETWORK MODEL

One key modification is needed, however. The organizational 
behavior model supposes the existence of a discrete “organiza-
tion.” A more apt description of the Trumanites’ structure is that 
it comprises a network that straddles multiple organizations.48 
“Special networks are nothing new,” one national security alum-
nus noted. They are not “found on the organizational charts of 
any agency.” But it is often through a network that the “most 
important business of government gets done, and if a President 
does not establish networks of his own, they will likely be 
established to undermine him.”49 Similarly, Bagehot’s concept 
of an “institution” implies a level of process and formality that 
its substance belies. The notion of a network seems better to 
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capture the structure and complexity of multiple actors, policy 
determinants, and their interactions.50

The Trumanite structure51 is more like a network than an 
organization or institution in six key respects. First, its bound-
aries are amorphous. Who on the margins is in or out at any 
given time is unclear. Its membership fluctuates as a function 
of how the problem is framed, the organizational position of 
the individual, the individual’s interactions with other individ-
uals in the network, and factors related to individual personal-
ity, professional history, reputation, and political preferences.

Second, the Trumanite structure has no formal powers as 
such. Its members exercise what authority they have as a result 
of factors exogenous to the network, including their organiza-
tional position, expertise, personal relationships, history, and 
professional credentials.

Third, the network has no formal routines. Rules are few. 
Unlike organizations, it has no standard operating procedures 
or established decision-making processes.

Fourth, the network has no explicit division of labor. 
Specialization exists but is often overlooked. Lawyers kib-
itz on policy, weapons experts on law, budgeteers on covert 
operations. Members are seen as experts but also as smart 
generalists.52 They know each other, call on each other, and use 
each other; they are, in Hugh Heclo’s phrase, “experts in using 
experts.”53

Fifth, when one node becomes inoperable, a work-around 
develops. Inoperability can occur as a result of unavailability or 
intentional exclusion owing to disagreement; decisional power 
flows over and around those blockages.

And sixth, a network has no fixed, identifiable leaders. 
Different officials take on more or less responsibility as a func-
tion of an ever-shifting mélange of issues, personalities, rela-
tionships, and political imponderables.54

While the Trumanite network is unlike an organization in 
these respects, it is like an organization in one all-important 
sense:  its members all are members of organizations, and the 
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behavior of network members is conditioned by the patterns 
of behavior common to their organizations. This is particu-
larly true of the Pentagon and intelligence community. “[T] he 
CIA, for all its legend and mystique, is at bottom a large federal 
bureaucracy.”55 While formal rules of the network are few, infor-
mal expectations are still powerful. Members are thus counted 
on, for example, to exhibit loyalty to existing decisions, avoid 
publicly embarrassing other members of the network, and dem-
onstrate fidelity to commonly shared values and assumptions.

These and related characteristics explain the Trumanite net-
work’s susceptibility to what social psychologists refer to as 
“groupthink.” The concept takes its name from Irving Janus’s 
classic work by that title.56 It refers to the stifled thinking that 
occurs within highly cohesive groups. Dissent is suppressed in 
a continuing drive for consensus that values loyalty to group 
mores against all else. Personal responsibility for the group’s 
actions are downplayed, along with risk of failure; the merits of 
alternative policies are given short shrift; the least objection-
able alternative—the status quo—often is rationalized as the 
safest. Glenn Carle, a former CIA analyst, described the ten-
dency to “reject incongruous or contradictory facts as errone-
ous, because they do not conform to accepted reality . . . .” The 
result was classic groupthink: one could always speak up—in 
principle—but the career consequences need hardly be spelled 
out: “Say what you want at meetings. It’s your decision. But you 
are doing yourself no favors.”57 Groupthink creates an illusion 
that consensus is created by mere rationality—groupthink 
reinforces commitment to the rational actor model—but the 
consensus derives not from seeming rationality; it derives from 
the tacit premises that the group unconsciously shares.

The Trumanite network has thrived because “it takes 
a network to fight a network.”58 The terrorist threats that 
the Trumanites have confronted are nimble, shadowy, and 
quick-footed adversaries too agile to be fought by a bureau-
cracy strangling in its own red tape. Had the Trumanite net-
work ever reified into a formal agency or department of the 
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U.S. government, it would have generated too much visibility 
to ensure its efficiency and survival. For external as well as 
internal reasons, then, the network structure has well-suited 
the Trumanites.

THE MYTH OF ALTERNATIVE  
COMPETING HYPOTHESES

As these considerations suggest, the supposedly “alternative 
explanations” outlined above are not truly alternatives at all; 
they are not mutually exclusive in that they do not “compete.” 
Analysis of competing hypotheses, or “ACH,” is a method favored 
by CIA analysts to aid in weighing alternative explanations or 
conclusions. Its aim is to improve the analysis of issues that 
require a careful weighing of alternative explanations and to 
avoid a well-supported intuitive conclusion without first exam-
ining other possibilities. This is done by identifying other rea-
sonable hypotheses, preparing a matrix that lists the evidence 
for and against each, weighing the diagnostic value of that evi-
dence, attempting to disprove each hypothesis, and weighing 
those hypotheses’ relative likelihood.59 One of its advertised 
advantages is that it provides an “audit trail” to show step by 
step how analysts arrived at their judgment. The strength of 
the approach lies in the discreteness of the supposed alterna-
tives: when one is confirmed, the others, if truly oppositional, 
are disconfirmed.

The problem with the ACH approach is that logical dis-
creteness rarely exists. Explanations overlap. Aspects of one 
find their way into another. Evidence that supports one also 
supports another. The possibility that President Obama was 
insincere in claiming opposition to congressionally unau-
thorized war, for example, is not inconsistent with the pos-
sibility that U.S.  participation in the military action against 
Libya represented either sound policy or, conversely, a chance 
for the President to shore up his image as a strong leader. The 
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possibility that the administration chose to expend limited 
political capital fighting for a domestic agenda, similarly, is not 
inconsistent with the possibility that the Trumanite network’s 
influence is too great to make it politically feasible to take it on. 
It may be less costly politically to alienate core supporters than 
to pay a big price for victories on issues that large segments of 
the public are not thought to care about. These possibilities are 
not inconsistent with the thesis of double government. Claims 
of unicausality, in short, are as suspect in popular political dis-
course as they are in scholarly modeling.60

Even acknowledging multicausality, it is almost never possi-
ble to know which variable really makes a difference. Predictive 
powers are seldom as advertised. Werner Heisenberg put it 
well: “What is wrong with the rigid formulation of the law of 
causality—‘If we know the present exactly, we can calculate 
the future’—is not the final clause, but rather the premise. As a 
matter of principle, we cannot know all determinant elements 
of the present.”61 Daniel Kahneman makes the same point in 
suggesting why one could never hope to understand “what 
made Google succeed.” “The ultimate test of an explanation is 
whether it would have made the event predictable in advance,” 
he writes. “No story of Google’s unlikely success will meet that 
test, because no story can include the myriad of events that 
would have caused a different outcome.”62 No story of the mili-
tary action against Libya will meet that test either. Nor will any 
story of targeted killings, invocation of the state secrets privi-
lege in litigation, or the subpoenas served on the Associated 
Press.

For similar reasons, it is rarely possible to know how any 
given counterfactual might come out. None of the three mod-
els outlined above can predict how the Soviets would have 
responded during the Cuban missile crisis had the U.S. Navy 
fired on a Soviet submarine challenging the blockade. Nor 
can the concept of double government predict whether, say, 
the Second Gulf War would have occurred had Al Gore been 
elected President rather than George Bush. A  good theory of 
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institutional behavior can predict, at best, only tendency over 
time. The notion of double government predicts only that 
national security policy will change little from one admin-
istration to the next. It does not predict with the same level 
of probability whether any given element of national secu-
rity policy will remain constant. A  good theory, whether in 
international relations, institutional evolution, foreign policy 
decision-making—or bird flight patterns—predicts reversion 
to a mean, not stand-alone, individual action.63
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CH A P T ER 6w
Is Reform Possible? Checks, 

Smoke, and Mirrors

My aim thus far has been to explain the continuity in 
U.S. national security policy. An all-too-plausible answer, 

I have suggested, lies in Bagehot’s concept of double government. 
Bagehot believed that double government could survive only 
so long as the general public remains sufficiently credulous to 
accept the superficial appearance of accountability, and only so 
long as the concealed and public elements of the government are 
able to mask their duality and thereby sustain public deference.1 
Bagehot analogized double government to a spinning top, or 
“cone,” which survives in an “unstable equilibrium”; the political 
equilibrium will collapse if (in his words) the “ignorant class” is 
permitted to rule or if “the masses” see through the charade and 
become less respectful. As evidence of duality becomes plainer 
and public skepticism grows, the cone of governance will be “bal-
anced on its point.”2 If “you push it ever so little,” he wrote, “it will 
depart farther and farther from its position and fall to earth.”3

If Bagehot’s theory is correct, the United States now con-
fronts a precarious situation. Maintaining the appearance 
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that Madisonian institutions control the course of national 
security policy requires that those institutions play a large 
enough role in the decision-making process to maintain the 
illusion. But the Madisonians’ role is too visibly shrinking, and 
the Trumanites’ too visibly expanding, to maintain the plau-
sible impression of Madisonian governance.4 For this reason 
and others, public confidence in the Madisonians has sunk 
to new lows.5 The Trumanites have resisted transparency far 
more successfully than have the Madisonians, with unsurpris-
ing results. The success of the whole dual institutional model 
depends upon the maintenance of public enchantment with 
the dignified/Madisonian institutions. This requires allowing 
no daylight to spoil their magic,6 as Bagehot put it. An element 
of mystery must be preserved to excite public imagination. 
But transparency—driven hugely by modern Internet technol-
ogy, multiple informational sources, and social media—leaves 
little to the imagination. “The cure for admiring the House of 
Lords,” Bagehot observed, “was to go and look at it.”7 The public 
has gone and looked at Congress, the Supreme Court, and the 
President, and their standing in public opinion surveys is the 
result. Justices, senators, and presidents are not masters of the 
universe after all, the public has discovered. They are just like us. 
Enquiring minds may not have read enough of Foreign Affairs8 to 
assess the Trumanites’ national security policies, but they have 
read enough of People Magazine9 to know that the Madisonians 
are not who they pretend to be. While the public’s unfamiliar-
ity with national security matters has no doubt hastened the 
Trumanites’ rise, too many people will soon be too savvy to 
be misled by the Madisonian veneer,10 and those people often 
exercise an influence on public opinion that is disproportion-
ate to their numbers. There is no point in telling ghost stories, 
Holmes said, if people do not believe in ghosts.11

It might be supposed that existing, non-Madisonian, exter-
nal restraints pose counterweights that compensate for the 
weakness of internal, Madisonian checks. The press, and the 
public sentiment it partially shapes, do constrain the abuse of 
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power—but only up to a point. To the extent that the “mar-
ketplace of ideas” analogy ever was apt, that marketplace, like 
other marketplaces, is given to distortion. Public outrage is 
notoriously fickle, manipulable, and selective, particularly when 
driven by anger, fear, and indolence. Sizeable segments of the 
public—often egged on by public officials—lash out unpredict-
ably at imaginary transgressors, failing even in the ability to 
identify sympathetic allies.12 “[P] ublic opinion,” Sorensen wryly 
observed, “is not always identical with the public interest.”13

The influence of the media, whether to rouse or dampen, is 
thus limited. The handful of investigative journalists active in 
the United States today are the truest contemporary example of 
Churchill’s tribute to the Royal Air Force.14 In the end, though, 
access remains everything to the press. Explicit or implicit 
threats by the targets of its inquiries to curtail access often 
yield editorial surrender. Members of the public obviously 
are in no position to complain when a story does not appear. 
Further, even the best of investigative journalists confront a 
high wall of secrecy. Finding and communicating with (on deep 
background, of course) a knowledgeable, candid source within 
an opaque Trumanite network resistant to efforts to pinpoint 
decision makers15 can take years. Few publishers can afford 
the necessary financial investment; newspapers are, after all, 
businesses, and the bottom line of their financial statements 
ultimately governs investigatory expenditures. Often, a sec-
ond corroborating source is required. Even after scaling the 
Trumanite wall of secrecy, reporters and their editors often 
become victims of the deal-making tactics they must adopt to 
live comfortably with the Trumanites.16 Finally, members of the 
mass media are subject to the same organizational pressures 
that shape the behavior of other groups. They eat together, 
travel together, and think together. A case in point was the Iraq 
War. The Washington Post ran twenty-seven editorials in favor 
of the war along with dozens of op-ed pieces, with only a few 
from skeptics.17 The New  York Times, Time, Newsweek, the Los 
Angeles Times, and the Wall Street Journal all marched along in 
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lock-step.18 As Senator Eugene McCarthy aptly put it, reporters 
are like blackbirds; when one flies off the telephone wire, they 
all fly off.19

More important, the premise—that a vigilant electorate 
fueled by a skeptical press together will successfully fill the 
void created by the hollowed-out Madisonian institutions—is 
wrong.20 This premise supposes that those outside constraints 
operate independently, that their efficacy is not a function of 
the efficacy of internal, Madisonian checks.21 But the internal 
and external checks are woven together and depend upon one 
another.22 Nondisclosure agreements (judicially enforced gag 
orders, in truth) are prevalent among those best positioned to 
criticize.23 Heightened efforts have been undertaken to crush 
vigorous investigative journalism and to prosecute and humili-
ate whistleblowers and to equate them with spies under the 
espionage laws. National security documents have been breath-
takingly overclassified. The evasion of Madisonian constraints 
by these sorts of policies has the net effect of narrowing the 
marketplace of ideas, curtaining public debate, and gutting 
both the media and public opinion as effective restraints.24 The 
vitality of external checks depends upon the vitality of internal 
Madisonian checks, and the internal Madisonian checks only 
minimally constrain the Trumanites.

Some suggest that the answer is to admit the failure of the 
Madisonian institutions, recognize that for all their faults the 
external checks are all that really exist, acknowledge that the 
Trumanite network cannot be unseated, and try to work within 
the current framework.25 But the idea that external checks 
alone do or can provide the needed safeguards is false. If poli-
tics were the effective restraint that some have argued it is,26 
politics—intertwined as it is with law—would have produced 
more effective legalist constraints. It has not. The failure of law 
is and has been a failure of politics. If the press and public opin-
ion were sufficient to safeguard what the Madisonian institu-
tions were designed to protect, the story of democracy would 
consist of little more than a series of elected kings, with the 
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rule of law having frozen with the signing of Magna Carta in 
1215. Even with effective rules to protect free, informed, and 
robust expression—which is an enormous assumption—public 
opinion alone cannot be counted upon to protect what law is 
needed to protect. The hope that it can do so recalls earlier reac-
tions to Bagehot’s insights—the faith that “the people” can 
simply “throw off” their “deferential attitude and reshape the 
political system,” insisting that the Madisonian, or dignified, 
institutions must “once again provide the popular check” that 
they were intended to provide.27

That, however, is exactly what many thought they were 
doing in electing Barack Obama as President. The results need 
not be rehearsed; little reason exists to expect that some future 
public effort to resuscitate withered Madisonian institutions 
would be any more successful. Indeed, the added power that 
the Trumanite network has taken on under the Bush/Obama 
policies would make that all the more difficult. It is simply naïve 
to believe that a large enough group of informed and intelli-
gent voters can organize effectively to bring the Trumanite net-
work within the system of Madisonian constraints. Those who 
believe that do not understand why that network was formed, 
how it operates, or why it survives. They want it, in short, to 
become more Madisonian. The Trumanite network, of course, 
would not mind appearing more Madisonian, but its enduring 
ambition is to become, in reality, less Madisonian.

It is not clear what precisely might occur should Bagehot’s 
cone of governance “fall to earth.” United States history pro-
vides no precedent. One possibility is a prolongation of what 
are now long-standing trends, with the arc of power continu-
ing to shift gradually from the Madisonian institutions to the 
Trumanite network. Under this scenario, those institutions 
continue to subcontract national security decision-making 
to the Trumanites; a majority of the public remains satisfied 
with trade-offs between liberty and security; and members of 
a dissatisfied minority are at a loss to know what to do and are, 
in any event, chilled by widely feared Trumanite surveillance 
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capabilities. The Madisonian institutions, in this future, fade 
gradually into museum pieces, like the British House of Lords 
and monarchy; Madisonians kiss babies, cut ribbons, and read 
Trumanite talking points, while the Trumanite network, care-
ful to retain historic forms and familiar symbols, takes on the 
substance of a silent directorate.

Another possibility, however, is that the fall to earth could 
entail consequences that are profoundly disruptive, both for the 
government and the people. This scenario would be more likely 
in the aftermath of a catastrophic terrorist attack that takes 
place in an environment lacking the safety-valve checks that 
the Madisonian institutions once provided.28 In this future, an 
initial “rally round the flag” fervor and associated crackdown 
are followed, later, by an increasing spiral of recriminatory reac-
tions and counter-reactions. The government is seen increas-
ingly by elements of the public as hiding what they ought to 
know, criminalizing what they ought to be able to do, and spy-
ing upon what ought to be private. The people are seen increas-
ingly by the government as unable to comprehend the gravity 
of security threats, unappreciative of its security-protection 
efforts, and unworthy of its own trust. Recent public opinion 
surveys are portentous. A September 2013 Gallup Poll revealed 
that Americans’ trust and confidence in the federal govern-
ment’s ability to handle international problems had reached an 
all-time low;29 a June 2013 Time magazine poll disclosed that 
70  percent of those age eighteen to thirty-four believed that 
Edward Snowden “did a good thing” in leaking the news of the 
National Security Agency (NSA)’s surveillance program.30 This 
yawning attitudinal gap between the people and the govern-
ment could reflect itself in multiple ways. Most obviously, the 
Trumanite network must draw upon the U.S. population to fill 
the five million positions needed to staff its projects that require 
security clearances.31 That would be increasingly difficult, how-
ever, if the pool of available recruits comprises a growing and 
indeterminate number of Edward Snowdens—individuals 
with nothing in their records that indicates disqualifying 
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unreliability but who, once hired, are willing nonetheless to act 
against perceived authoritarian tendencies by leaving open the 
vault of secrecy.

A smaller, less reliable pool of potential recruits would hardly 
be the worst of it, however. Lacking perceived legitimacy, the 
government could expect a lesser level of cooperation, if not 
outright obstruction, from the general public. Many national 
security programs presuppose public support for their efficient 
operation. This ranges from compliance with national security 
letters and library records disclosure under the PATRIOT Act to 
the design, manufacture, and sale of drones, and cooperation 
with counterintelligence activities and criminal investigations 
involving national security prosecutions. Moreover, distrust 
of government tends to become generalized; people who doubt 
governmental officials’ assertions on national security threats 
are inclined to extend their skepticism. Governmental assur-
ances concerning everything from vaccine and food safety to 
the fairness of stock-market regulation and IRS investigations 
(not without evidence32) become widely suspect. Inevitably, 
therefore, daily life would become more difficult. Government, 
after all, exists for a reason. It carries out many helpful and 
indeed essential functions in a highly specialized society. When 
those functions cannot be fulfilled, work-arounds emerge 
and social dislocation results. Most seriously, the protection 
of legitimate national security interests would itself suffer if 
the public were unable to distinguish between measures vital 
to its protection and those assumed to be undertaken merely 
through bureaucratic inertia or lack of imagination.

The government itself, meanwhile, could not be counted 
upon to remain passive in the face of growing public obduracy 
in response to its efforts to do what it thinks essential to safe-
guard national security. Here we do have historical precedents, 
and none is comfortably revisited. The Alien and Sedition 
Acts in the 1790s;33 the Palmer Raids of 1919 and 1920;34 
the round-up of Japanese-American citizens in the 1940s;35 
governmental spying on and disruption of civil rights, draft 
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protesters, and anti-war activists in the 1960s and 1970s;36 and 
the incommunicado incarceration without charges, counsel, or 
trial of “unlawful combatants” only a few short years ago37—
all are examples of what can happen when government sees 
limited options in confronting nerve-center security threats.38 
“[W] ar,” Mackubin Owens reminds us, “is the great destroyer of 
free government.” “The forces that contributed to the collapse 
of free government in Germany, Russia, China, and Japan in 
the twentieth century are the same ones that destroyed the 
possibility of free government among the ancient Greeks, as 
catalogued by Thucydides in his history of the Peloponnesian 
war.”39 No one can be certain, but the ultimate danger posed if 
the system were to fall to earth in the aftermath of a devastat-
ing terrorist attack could be intensely divisive and potentially 
destabilizing—not unlike what was envisioned by conservative 
Republicans in Congress who opposed Truman’s national secu-
rity programs when the managerial network was established.40 
Former Supreme Court Justice David Souter has expressed con-
cern about a similar scenario, precipitated by America’s “perva-
sive civic ignorance.”41

It is therefore appropriate to move beyond explanation 
and to turn to possibilities for reform—to consider steps that 
might be taken to prevent the entire structure from falling to 
earth. Madison, as noted at the outset,42 believed that a con-
stitution must not only set up a government that can control 
and protect the people, but, equally important, must protect 
the people from the government.43 Madison thus anticipated 
the enduring trade-off: the lesser the threat from government, 
the lesser its capacity to protect against threats; the greater the 
government’s capacity to protect against threats, the greater 
the threat from the government.

Recognition of the dystopic implications of double govern-
ment focuses the mind, naturally, on possible legalist cures to 
the threats that double government presents. Potential rem-
edies fall generally into two categories. First, strengthen sys-
temic checks, either by reviving Madisonian institutions—by 
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tweaking them about the edges to enhance their vitality—or by 
establishing restraints directly within the Trumanite network. 
Second, cultivate civic virtue within the electorate.

STRENGTHENING SYSTEMATIC CHECKS

The first set of potential remedies aspires to tone up Madisonian 
muscles one by one with ad hoc legislative and judicial reforms, 
by, say, narrowing the scope of the state secrets privilege; per-
mitting the recipients of national security letters at least to 
make their receipt public; broadening standing requirements; 
improving congressional oversight of covert operations, includ-
ing drone killings and cyberoperations; or strengthening statu-
tory constraints like the Foreign Intelligence Surveillance Act 
(FISA)44 and the War Powers Resolution.45 Law reviews brim 
with such proposals. But their stopgap approach has been tried 
repeatedly since the Trumanite network’s emergence. Its futil-
ity is now glaring. Why such efforts would be any more fruitful 
in the future is hard to understand. The Trumanites are com-
mitted to the rule of law and their sincerity is not in doubt, but 
the rule of law to which they are committed, as suggested in 
 chapter 4, is largely devoid of meaningful constraints.

This applies not only to domestic law but, it might quickly 
be noted, to international law as well. Indeed, international 
law affords even greater deflective possibilities; the United 
Nations Charter46 and multilateral arrangements such as the 
NATO Treaty47 provide ever-useful cover, which explains their 
continuing attraction to the Trumanites. The malleable, inde-
terminate, and oft-ignored “rules” of the Charter concerning 
use of force can plausibly be marshaled to support virtually any 
U.S. military action deemed in the national interest.48 Limited 
or ambiguous U.N. Security Council approval, where available, 
is easily stretched. The mere observation that “the Security 
Council approved” normally is enough to carry the day; neither 
the public nor the press typically is eager to dig out and then 
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examine the fine print to determine exactly what the Council 
approved.

It has been claimed, for example, that the Council approved 
NATO’s overthrow of the government of Libya. The facts sug-
gest otherwise. The Council approved use of force against 
Libya on March 17, 2011.49 China, Russia, Brazil, India, and 
Germany abstained. The resolution authorized use of force 
for two and only two purposes:  “to protect civilians . . . under 
threat of attack” and to enforce a no-fly zone. On March 28, 
2011, President Obama underscored the narrow limits on force 
permitted by the resolution.50 The U.N. mandate, he said, was 
only “to protect the Libyan people from immediate danger, 
and to establish a no-fly zone. . . . ”51 “If we tried to overthrow 
Qaddafi by force,” he said, “our coalition would splinter.”52 It 
would therefore be a mistake, he said, to try to “bring down 
Qaddafi and usher in a new government.”53 Nonetheless, NATO 
military action came to be directed at precisely the objective 
that the President said the Security Council did not approve—
regime change. Messrs. Obama, Cameron, and Sarkozy publicly 
acknowledged as much. According to an op-ed piece coauthored 
by the three leaders on April 14, 2011, NATO’s real objective 
was to ensure that “the Libyan people can choose their own 
future.” 54 “Qaddafi must go and go for good,” they wrote.55

NATO is a particular Trumanite favorite in the conduct of 
overt military operations. The Organization provides credibil-
ity, flexibility, and anonymity in equal doses. Its Council has no 
substantive written rules of procedure. It issues no legal guid-
ance or guidelines that might restrict member states. It exercises 
no stand-alone authority, since member states have delegated 
none, but serves, rather, as an instrument for member states in 
the conduct of their military operations; no internal rules exist 
that would render “NATO,” as such, responsible for a violation 
of international law. Yet the Organization’s long-standing pol-
icy, according to a high-ranking NATO official, is not to reveal 
which member state participated in a given military operation. 
These elements combine to give NATO its greatest asset—its 
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capacity to serve as a veil. NATO shields member states from 
legal and political accountability. Thus press reports in wars 
such as the one NATO fought in Libya invariably describe 
bombings, missile strikes, and other attacks carried out only 
by “NATO,” with responsibility deflected from the unidentified, 
actual author(s) of the operation.56 No congressional or parlia-
mentary inquiries, no demonstrations outside embassies, and 
no justiciable legal actions threaten member states that have 
donned NATO’s convenient mask. Accordingly, reform of the 
feckless international rules governing use of force is not pushed 
by the world’s militarily powerful governments, which regard 
themselves as benefiting from the rules’ elasticity.

Strengthening the domestic rule of law that constrains 
national security policy, therefore, is the central enterprise 
of knowledgeable reformers. Lawsuits, amendments, and lob-
bying efforts directed at securing assistance from the courts, 
Congress, and the President make up the implicit universe of 
action. Occasionally the reformers win, as Bagehot’s theory 
would predict; they win just often enough to keep playing, like 
the gambler who realizes the dealer is stacking the deck but is 
led on by an occasional winning hand. Yet continued focus on 
domestic legalist Band-Aids merely buttresses the illusion that 
the Madisonian institutions are alive and well—and with that 
illusion has come an entire narrative premised on the assump-
tion that it is merely a matter of identifying a traditional 
legalist, rule-of-law solution and looking to the Madisonian 
institutions to effect it. What poses a threat to the Trumanite 
network is not the rule of law, however; the rule of law in the 
national security realm is an element of the Madisonian myth 
system. What poses a mortal danger is the collapse of the 
myth system that sustains Madisonian credibility and, with it, 
Trumanite authority. “The power in any society,” as Philip Roth 
observed, “is with those who get to impose the fantasy.”57

The fantasy that the Madisonian institutions are in control 
deflects attention from the underlying malady. What is needed, 
if Bagehot’s theory is correct, is a fundamental change in the 



( 102 )  National Security and Double Government

very discourse within which U.S.  national security policy is 
made. For the question is no longer: What should the govern-
ment do? The questions now are:  What should be done about 
the government? What can be done about the government? 
What are the responsibilities not of the government but of the 
people?58

A second approach would inject legalist limits directly into 
the Trumanites’ operational core by, for example, setting up 
de facto judges within the network, or at least lawyers able to 
issue binding legal opinions, before certain initiatives could 
be undertaken.59 Another proposed reform would attempt to 
foster intranetwork competition among the Trumanites by 
creating Madisonian-like checks and balances that operate 
directly within the Trumanite network.60 The difficulty with 
these and similar ideas is that the checks they propose would 
merely replicate and relocate failed Madisonian institutions 
without controlling the forces that led to the hollowing-out 
of the real Madisonian institutions. There is scant reason to 
believe that pseudo-Madisonian checks would fare any better. 
Why would the Trumanite network, driven as it is to main-
tain and strengthen its autonomy, subject itself behind the 
scenes to internal Madisonian constraints any more readily 
than it publicly has subjected itself to external Madisonian con-
straints? Why, in Bagehot’s terms, would the newly established 
intra-Trumanite institutions not become, in effect, a new, third 
institutional layer that further disguises where the real power 
lies?

Indeed, intra-Trumanite checks have already been tried. 
When questions arose whether Justice Department lawyers 
inappropriately authorized and oversaw warrantless electronic 
surveillance in 2006, its Office of Professional Responsibility 
commenced an investigation—until its investigators were 
denied the necessary security clearances, blocking the inquiry.61 
The FBI traditionally undertakes an internal investigation when 
an FBI agent is engaged in a serious shooting; “from 1993 to 
early 2011, FBI agents fatally shot about seventy ‘subjects’ and 
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wounded about eighty others—and every one of those [shoot-
ings] was justified,” its inspectors found.62

Inspectors general were set up within federal departments 
and agencies in 1978 as safeguards against waste, fraud, abuse, 
and illegality,63 but the positions have remained vacant for years 
in some of the government’s largest cabinet agencies, includ-
ing the departments of Defense, State, Interior, and Homeland 
Security.64 The best that can be said of these inspectors general 
is that, despite the best of intentions, they had no authority 
to overrule, let alone penalize, anyone. The worst is that they 
were trusted Trumanites who snored through everything from 
NSA’s bulk domestic phone records collection programs65 to 
arms sales to the Nicaraguan contras to Abu Ghraib66 to the 
waterboarding of suspected terrorists.67 To look to Trumanite 
inspectors general as a reliable check on unaccountable power 
would represent the ultimate triumph of hope over experience.

“Blue-ribbon” executive commissions also have been 
established, but they have done little to check the power of 
the Trumanite network. Following disclosures of illegal CIA 
domestic surveillance by the New  York Times,68 President 
Ford created a commission within the executive branch to, 
as he put it, “[a] scertain and evaluate any facts relating to 
activities conducted within the United States by the Central 
Intelligence Agency which give rise to questions of compliance 
with the” law.69 Vice President Nelson Rockefeller headed the 
commission.70 Rockefeller’s driving resolve to “ascertain and 
evaluate” was disclosed in a confidential comment to William 
Colby, then Director of Central Intelligence, that Colby recalled 
in his memoirs. “Bill,” Rockefeller asked him privately, “do you 
really have to present all this material to us?” 71 He contin-
ued: “We realize that there are secrets that you fellows need to 
keep and so nobody here is going to take it amiss if you feel that 
there are some questions that you can’t answer quite as fully as 
you feel you have to.”72 The commission’s report said nothing 
about the CIA’s efforts to assassinate Fidel Castro, though it did 
reaffirm the findings of the Warren Commission.73
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Following the NSA surveillance disclosures, President 
Obama (after having insisted immediately afterward that 
“we’ve struck the right balance”74) announced the creation of 
his own “independent”75 panel to ensure that civil liberties 
were being respected and to restore public confidence.76 The 
panel, it turned out, consisted of trusted friends and advisers77 
who operated as an arm of the Office of the Director of National 
Intelligence, James Clapper—the same James Clapper who 
oversees the NSA.78 Clapper quietly exempted the panel from 
U.S.  rules that require federal committees to conduct their 
business and their meetings in ways the public can observe.79 
The panel’s report declined to address coherently the legality 
of NSA’s activities80 (despite the presence of two prominent law 
professors in the group) and made “recommendations” without 
identifying current practices, which in many instances made it 
impossible to know what changes, if any, were actually being 
proposed.81 Its tacit objective seemed to be to enhance public 
confidence and trust rather than to enhance actual security or 
privacy, or to outline a better balance.82 The panel acknowledged 
the assistance of “personnel from throughout the government,” 
without indicating who assisted, how much they assisted, or 
what assistance was given.83 The report did, however, nudge 
the national debate away from the question of whether the NSA 
should collect certain metadata to the question of where such 
data, once collected, should be housed.84

A third internal “check,” the Foreign Intelligence Surveillance 
Court, subsists formally outside the executive branch but for 
all practical purposes might as well be within it; as noted ear-
lier, it approved 99.9 percent of all warrant requests between 
1979 and 2011.85 In 2013, it approved the NSA collection of 
the telephone records of tens of millions of Americans, none 
of whom had been accused of any crime.86 An authentic check is 
one thing; smoke and mirrors are something else.

The first difficulty with such proposed checks on the 
Trumanite network is circularity; all rely upon Madisonian 
institutions to restore power to Madisonian institutions by 
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exercising the very power that Madisonian institutions lack. 
All assume that the Madisonian institutions, in which all 
reform proposals must necessarily originate, can somehow 
magically impose those reforms upon the Trumanite network 
or that the network will somehow merrily acquiesce. All sup-
pose that the forces that gave rise to the Trumanite network 
can simply be  ignored. All assume, at bottom, that Madison’s 
scheme can be made to work—that an equilibrium of power can 
be achieved—without regard to the electorate’s fitness.

Yet Madison’s theory, again,87 presupposed the existence of 
a body politic possessed of civic virtue. It is the personal ambi-
tion only of officeholders who are chosen by a virtuous electorate 
that can be expected to translate into institutional ambition. It 
is legislators so chosen, Madison believed, who could be counted 
upon to resist encroachments on, say, Congress’s power to 
approve war or treaties because a diminution of Congress’s 
power implied a diminution of their own individual power. 
Absent a virtuous electorate, personal ambition and institu-
tional ambition no longer are coextensive. Members’ princi-
pal ambition88 then becomes political survival, which means 
accepting, not resisting, Trumanite encroachments on congres-
sional power. The Trumanites’ principal ambition, meanwhile, 
remains the same: to broaden their ever-insufficient “flexibil-
ity” to deal with unforeseen threats—that is, to enhance their 
own power. The net effect is imbalance, not balance.

This imbalance has suffused the development of U.S. coun-
terterrorism policy. Trumanites express concerns about 
convergence, about potentially dangerous link-ups among 
narco-terrorists, cybercriminals, human traffickers, weapons 
traders, and hostile governments.89 Yet their concerns focus 
largely, if not entirely, on only one side of Madison’s ledger—
the government’s need to protect the people from threats—and 
little, if at all, on the other side: the need to protect the people 
from the government.90 As a result, the discourse, dominated as 
it is by the Trumanites, exaggerates potential threats and down-
plays trade-offs that must be accepted to meet those threats. The 
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Madisonians themselves are not troubled about new linkages 
forged among the newly created components of military, intel-
ligence, homeland security, and law enforcement agencies—
linkages that together threaten civil liberties and personal 
freedom in ways never before seen in the United States. The ear-
lier “stovepiping” of those agencies was seen as contributing to 
the unpreparedness that led to the September 11 attacks,91 and 
after the wearying creation of the Department of Homeland 
Security and related reorganizations, the Madisonians have lit-
tle stomach for re-drawing box charts yet again. And so the cogs 
of the national security apparatus continue to tighten while the 
scaffolding of the Madisonian institutions continues to erode.

It is no answer to insist that, whatever the system’s faults, 
the Madisonian accountability mechanisms have at least gen-
erated a political consensus.92 First, even if consensus exists 
among the  Madisonians themselves, the existence of an 
authentic public consensus on national security policy is at 
best doubtful.93 Second, if the application of Bagehot’s theory 
to U.S. national security policy is correct, whatever consensus 
does exist at the political level is contrived and synthetic in that 
it derives not from contestation among the three branches of 
the federal government but from efforts of the  Madisonian 
institutions to remain in sync with the Trumanite network. 
That network is the moving force behind any consensus. It 
has forged the policies that the consensus supports; it has 
orchestrated Madisonian support. Third, even if real, the exis-
tence of a Madisonian/Trumanite consensus says nothing 
about the content of the consensus—nothing about whether 
Madison’s second great goal of protecting the people from the 
government has been vindicated or defeated. Autocracy can be 
consensus-based. The notion of a benign modern-day consen-
sus on national security policy is, indeed, reminiscent of the 
observation of Richard Betts and Leslie Gelb who, reviewing 
agreements that emerged from national security deliberations 
during the Johnson administration, concluded that “the sys-
tem worked.”94 Well, perhaps; the result was Vietnam.



I s  R e f o R m P o s s I b l e ?  C h e C k s ,  s m o k e ,  a n d m I R R o R s  ( 107 )

The second difficulty with legal and public-opinion–based 
checks on the Trumanite network is the assumption in 
Madison’s theory that the three competing branches act inde-
pendently. “[I] t is evident that each department should have a 
will of its own,” says The Federalist.95 This is achieved by ensur-
ing that each is “so constituted that the members of each 
should have as little agency as possible in the appointment of 
the members of the others.”96 Different policy preferences will 
obtain because the three Madisonian branches will act upon 
different motives.

But when it counts, the branches do not. Each branch has 
the same ultimate incentive:  to bring its public posture into 
sync with the private posture of the Trumanites.97 The net 
effect is “balance,” after a fashion, in the sense that the end 
result is outward harmony of a sort easily mistaken for 
Madisonian-induced equipoise. But the balance is not an equi-
librium that results from competition for power among three 
branches struggling “for the privilege of conducting American 
foreign policy,” as Edward S.  Corwin memorably put it.98 The 
“system” that produces this ersatz consensus is a symbiotic tri-
partite co-dependence in which the three Madisonian branches 
fall over themselves to keep up with the Trumanites. The osten-
sible balance is artificial; it reflects a juridical legerdemain cre-
ated and nurtured by the Trumanite network, which shares, 
defends, and begins with the same static assumptions. Bagehot 
relates the confidential advice of Lord Melbourne to the English 
Cabinet:  “It is not much matter which we say, but mind, we 
must all say the same.”99 The Madisonian institutions and the 
Trumanite network honor the same counsel.

There is a third, more fundamental, more worrisome reason 
why the Madisonian institutions have been eclipsed, as noted 
earlier.100 It is the same reason that repairs of the sort enumer-
ated above are not likely to endure. And it is not a reason that 
can be entirely laid at the feet of the Trumanites. It is a reason 
that goes to the heartbeat of democratic institutions. The rea-
son is that Madisonian institutions rest upon a foundation that 
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has proven unreliable: a general public possessed of civic virtue. 
The United States today is beset by, to repeat Justice Souter’s 
words, a “pervasive civic ignorance.”101

Civic virtue, in Madison’s view, required acting for the pub-
lic interest rather than one’s private interest.102 Madison, real-
ist that he was, recognized that deal-making and self-interest 
would permeate government; this could be kept in check in part 
by clever institutional design, with “ambition . . . to counteract 
ambition”103 among governmental actors to maintain a power 
equilibrium. But no such institutional backup is available if 
the general public itself lacks civic virtue—meaning the capac-
ity to participate intelligently in self-government and to elect 
officials who are themselves virtuous.104 Indeed, civic virtue is 
thus even more important,105 Madison believed, for the public 
at large than for public officials; institutional checks are neces-
sary but not sufficient. Ultimately, the most important check 
on public officials is, as Madison put it, “virtue and intelligence 
in the community. . . . ”106 Institutional safeguards, Madison 
believed, cannot be relied upon to protect liberty absent a body 
politic possessed of civic virtue.107

Madison was not alone in this belief, though other leading 
political theorists have since put it differently. Minimal levels 
of economic well-being, education, and political intelligence,108 
Bagehot believed, are essential conditions for the universal 
franchise and “ultra-democracy,” as he called it, that has come 
to exist in the United States.109 Lord Bryce observed that “[t] he 
student of institutions as well as the lawyer is apt to overrate 
the effect of mechanical contrivances in politics.”110 The vari-
ous repairs that have been proposed—and, ultimately, the very 
Madisonian institutions themselves—are in the end mechani-
cal contrivances. Whatever their elegance, these “parchment 
barriers,” as Madison described laws that stand alone,111 
cannot compensate for a want of civic virtue. Bagehot con-
curred: “No polity can get out of a nation more than there is in 
the nation. . . . ” “[W]e must first improve the English nation,” 
he believed, if we expect to improve Parliament’s handiwork.112 
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This insight was widely shared among nineteenth-century 
English constitutionalists. John Stuart Mill (whose work on the 
English Constitution was published shortly before Bagehot’s) 
shared Bagehot’s and Bryce’s doubts about the ultimate impo-
tence of free-standing legal rules. “In politics as in mechanics,” 
Mill wrote, “the power which is to keep the engine going must 
be sought for outside the machinery; and if it is not forthcom-
ing, or is insufficient to surmount the obstacles which may rea-
sonably be expected, the confidence will fail.”113

The force of these insights was not lost on prominent 
American jurists. Learned Hand wrote that “[l] iberty lies in the 
hearts of men and women; when it dies there, no constitution, 
no law, no court can save it.”114 A  virtuous electorate, on the 
other hand, would in Bagehot’s view be governed well whatever 
the structure of its constitution.115 But the tendency in mod-
ern societies, Bagehot believed, was “to raise the average and 
to lower—comparatively, and perhaps absolutely to lower—the 
summit”116—a forecast ominously elaborated sixty years later 
by Jose Ortega y Gasset in The Revolt of the Masses.117

GOVERNMENT CULTIVATION OF CIVIC VIRTUE

In light of these realities, should the United States, as a mat-
ter of governmental policy, actively cultivate civic virtue of 
the sort that permits a robust, single institutional structure of 
government?

It is barely possible to touch upon the main themes in this 
recurring debate, but the question does bear directly upon the 
amenability of double government to reform. The case for incul-
cating at least some elements of civic virtue—for attempting 
to foster, in Robert Dahl’s term, the “adequate citizen”118—is 
an argument from principles of civic republicanism, from the 
notion that individual fulfillment depends upon liberty, lib-
erty upon self-government, and self-government upon collec-
tive deliberation concerning the common good.119 On this view, 
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effective deliberation—participation in the public sphere—
requires civic virtue. Civic virtue gives citizens the capacity to 
participate. One of government’s responsibilities is to help them 
acquire that capacity. Individuals cannot fully develop absent a 
supportive public sphere. Participation in self-government, and 
the exercise of judgment, discernment, and the responsibility 
that active participation entails, is not only a means to the good 
life but also an end in itself, an indispensable part of human 
social interaction and self-expression that promotes feelings of 
community and empathy. The net result is a public sphere in 
which the individual thrives.

However much republican120 principles may actually have 
influenced the Framers—a question on which scholarly opinion 
is divided121—there can be little doubt that in the years follow-
ing the Constitution’s adoption, a competing liberal tradition has 
dominated American political thought. Though not all strands 
of liberalism and republicanism are incompatible, core principles 
of each are hard to reconcile. Liberalism places few demands on 
citizens.122 It suggests that government ought to take no position 
on what constitutes the good life. It sees individuals as free and 
independent, capable of deciding for themselves what ends to 
seek. No reason exists, liberals argue, to think that government 
knows better than the individual what character, disposition, 
or habits of mind are preferable. Government’s role is to respect 
people’s right to choose their own ends, not to interfere with 
their choices; unfettered individual development and fulfillment 
requires not governmental meddling but governmental neutral-
ity. People acting in their own self-interest will create an aggre-
gate order that maximizes individual satisfaction and creates 
a political equilibrium that is self-correcting.123 Governmental 
interference—governmental preference-shaping—would open 
the door to tyranny. No minimal knowledge of government or 
public affairs is required to vote; indeed, voting itself and all 
other forms of political participation are optional.

Liberalism’s conflicting commands, however, create a para-
dox for those interested in diffusing concentrated Trumanite 
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power. On the one hand, the liberal tradition counsels alarm at 
the rise of unaccountable power—yet on the other hand, liberal 
principles also counsel alarm at the image of government pro-
pagandizing citizens to adopt the government’s ideas about what 
constitutes good government. The same liberalism that recoils 
at the specter of undifferentiated mass surveillance also breeds 
fear and loathing of local school boards and state textbook 
review committees spelling out a politically correct answer to 
what constitutes virtuous participation in accountable gov-
ernance. Can the threat of concentrated governmental power 
be repulsed by further concentrating governmental power to 
address that threat? It is one thing to recognize the essentiality 
of civic virtue but quite another to believe that government is 
responsible for sustaining it.

Moreover, as a practical matter, it would be difficult to over-
come voter ignorance that is in important respects entirely 
rational. Consider more closely three of the prerequisites for 
intelligent participation in governance:  minimal intellectual 
acumen, sound judgment concerning policy alternatives, and 
an adequate informational base. The first two elements are 
in many respects already widely present. The fact is that “Joe 
Six-Pack” is neither unintelligent nor irrational. No one famil-
iar with the rules of American football—surely among the 
most complicated sports in the world—can doubt the raw intel-
ligence of anyone able to weigh the pros and cons of the nickel 
defense. Its moral dimensions notwithstanding, the decision 
whether to run a play-action fake on third-and-two is not a con-
ceptually more difficult question than the decision whether to 
strike a high-value target located in a car in Yemen with four 
unidentified companions. Different types of research obviously 
are required, but neither matter is beyond the intellectual grasp 
of a person of common intelligence. The moral implications are 
also, of course, different, but what reason is there to believe that 
the Trumanites have any greater moral expertise than the aver-
age voter? It is often said that the public lacks access to the req-
uisite information. The reality, however, is that all the material 
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needed to make an informed judgment on the wisdom of drone 
strikes as a general policy—as well as 95 percent of the other 
issues the Trumanites confront—is readily available to anyone 
who can access the Internet. One reason that the public does 
not do so is that, given competing demands on its time, there is 
no obvious reason to become more informed. National security 
policy remains the same from one president to the next, whom-
ever one votes for, and even in the most politically accountable 
of worlds, the public still would necessarily be excluded from 
sensitive national security deliberations. Why waste time learn-
ing about things one cannot affect?124 American voters may not 
have read Voltaire, but they know that there are gardens to be 
tended.125 Theirs is, in key respects, rational ignorance.126

This is the nub of the negative feedback loop in which the 
United States is now locked. Resuscitating the Madisonian 
institutions requires an informed, engaged electorate, but vot-
ers have little reason to be informed or engaged if their efforts 
are for naught—and as they become more uninformed and 
unengaged, they have all the more reason to continue on that 
path. The Madisonian institutions thus continue to atrophy, 
the power of the Trumanite network continues to grow, and the 
public continues to disengage. If this trend continues, it takes 
no great prescience to see what lies ahead: the term Orwellian 
will have little meaning to a people who have never known any-
thing different, who have scant knowledge of history, civics, or 
public affairs, and who in any event have never heard of George 
Orwell.127
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CH A P T ER 7w
Conclusion

U.S.  national security policy has scarcely changed from the 
Bush to the Obama administration. The theory of Walter 
Bagehot explains why. Bagehot described the emergence in 
nineteenth-century Britain of a “disguised republic” consist-
ing of officials who actually exercised governmental power but 
remained unnoticed by the public, which continued to believe 
that visible, formal institutions exercised legal authority.1 Dual 
institutions of governance, one public and the other concealed, 
were referred to by Bagehot as “double government.”2 A simi-
lar process of bifurcated institutional evolution has occurred in 
the United States, but in reverse: a network has emerged within 
the federal government that exercises predominant power with 
respect to national security matters. It has evolved in response 
to structural incentives rather than invidious intent, and it 
consists of the several hundred executive officials who man-
age the military, intelligence, diplomatic, and law enforcement 
agencies responsible for protecting the nation’s security. These 
officials are as little disposed to stake out new policies as they 
are to abandon old ones. They define security more in military 
and intelligence terms than in political or diplomatic ones.
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Enough examples exist to persuade the public that the net-
work is subject to judicial, legislative, and executive constraints. 
This appearance is important to its operation, for the network 
derives legitimacy from the ostensible authority of the public, 
constitutional branches of the government. The appearance 
of accountability is, however, largely an illusion fostered by 
those institutions’ pedigree, ritual, intelligibility, mystery, and 
superficial harmony with the network’s ambitions. The courts, 
Congress, and even the President in reality impose little con-
straint. Judicial review is negligible, congressional oversight 
dysfunctional, and presidential control nominal. Past efforts 
to revive these institutions have thus fallen flat. Future reform 
efforts are no more likely to succeed, relying as they must upon 
those same institutions to restore power to themselves by exer-
cising the very power that they lack. External constraints—
public opinion and the press—are insufficient to check it. Both 
are manipulable, and their vitality depends heavily upon the 
vigor of constitutionally established institutions, which would 
not have withered had those external constraints had real 
force. Nor is it likely that any such constraints can be restored 
through governmental efforts to inculcate greater civic vir-
tue, which would ultimately concentrate power even further. 
Institutional restoration can come only from an energized body 
politic. The prevailing incentive structure, however, encourages 
the public to become less, not more, informed and engaged.

For many, inculcated in the hagiography of Madisonian 
checks and balances and oblivious of the reach of Trumanite 
power, the response to these realizations will be denial. The 
image of a double national security government will be shock-
ing. It cannot be right. It sounds of conspiracy, “a state within,” 
and other variations on that theme. “The old notion that our 
Government is an extrinsic agency,” Bagehot wrote, “still rules 
our imaginations.”3 That the Trumanite network could have 
emerged in full public view and without invidious intent makes 
its presence all the more implausible. Its existence challenges 
all we have been taught.
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There is, however, little room for shock. The pillars of 
America’s double government have long stood in plain view. 
We have learned about significant aspects of what Bagehot 
described—from some eminent thinkers. Max Weber’s work on 
bureaucracies showed that, left unchecked, the inexorability of 
bureaucratization can lead to a “polar night of icy darkness” in 
which humanitarian values are sacrificed for abstract organiza-
tional ends.4 Friedrich Hayek’s work on political organization 
led him to conclude that “the greatest danger to liberty today 
comes from the men who are most needed and most power-
ful in government, namely, the efficient expert administra-
tors exclusively concerned with what they regard as the public 
good.”5 Eric Fromm’s work on social psychology showed how 
people unconsciously adopt societal norms as their own to avoid 
anxiety-producing choices, so as to “escape from freedom.”6 
Irving Janis’s work on group dynamics showed that the greater 
a group’s esprit de corps, “the greater the danger that indepen-
dent critical thinking will be replaced by groupthink, which is 
likely to result in irrational and dehumanizing actions directed 
against out-groups.”7 Michael Reisman’s work on jurisprudence 
has shown how de facto operational codes can quietly arise 
behind publicly embraced myth systems, allowing for govern-
mental conduct that is not approved openly by the law.8 C. Wright 
Mills’ 1956 work on power elites showed that the centralization 
of authority among officials who hold a common worldview and 
operate in secrecy can produce a “military metaphysic” directed 
at maintaining a “permanent war economy.”9 One person famil-
iar with Mills’ work was political scientist Malcolm Moos, the 
presidential speechwriter who five years later wrote President 
Eisenhower’s prophetic warning.10 “In the councils of govern-
ment,” Eisenhower said, “we must guard against the acquisition 
of unwarranted influence, whether sought or unsought, by the 
military-industrial complex. The potential for the disastrous 
rise of misplaced power exists and will persist.”11

Bagehot anticipated these risks. Bureaucracy, he wrote, is 
“the most unimproving and shallow form of government,”12 
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and the executive that commands it “the most dangerous.”13 “If 
it is left to itself,” he observed, “without a mixture of special and 
non-special minds,” decisional authority “will become techni-
cal, self-absorbed, self-multiplying.”14 The net result is respon-
sibility that is neither fixed nor ascertainable but diffused and 
hidden,15 with implications that are beyond historical dispute. 
“The most disastrous decisions in the twentieth century,” in 
Robert Dahl’s words, “turned out to be those made by authori-
tarian leaders freed from democratic restraints.”16

The benefits derived by the United States from double 
government—enhanced technical expertise, institutional 
memory and experience, quick-footedness, opaqueness in 
confronting adversaries, policy stability, and insulation from 
popular political oscillation and decisional idiosyncrasy—need 
hardly be recounted. Those benefits, however, have not been 
cost-free. The price lies in well-known risks flowing from cen-
tralized power, unaccountability, and the short-circuiting of 
power equilibria. Indeed, in this regard the Framers thought 
less in terms of risk than certainty. John Adams spoke for 
many:  “The nation which will not adopt an equilibrium of 
power must adopt a despotism. There is no other alternative.”17

The trivial risk of sudden despotism, of an abrupt turn to 
a police state or dictatorship installed with coup-like surprise, 
has created a false sense of security in the United States.18 That 
a strongman of the sort easily visible in history could sud-
denly burst forth is not a real risk. The risk, rather, is the risk 
of slowly tightening centralized power, growing and evolving 
organically beyond public view, increasingly unresponsive to 
Madisonian checks and balances.19 Madison wrote, “There are 
more instances of the abridgment of the freedom of the people 
by gradual and silent encroachments of those in power than 
by violent and sudden usurpations.”20 Recent history bears 
out his insight. Dahl has pointed out that in the twentieth 
century—the century of democracy’s great triumph—some 
seventy democracies collapsed and quietly gave way to authori-
tarian regimes.21 A want of civic virtue, in the form of political 
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ignorance, amplifies that risk. “If a nation expects to be igno-
rant and free, in a state of civilization,” Thomas Jefferson 
wrote, “it expects what never was and never will be.”22 What 
form of government ultimately will emerge from the United 
States’ experiment with double government is uncertain. The 
risk is considerable, however, that it will not be a democracy. 
A former security official suggested to me that this trajectory is 
broadly accepted faute de mieux—for want of something better. 
Perhaps. But if American democracy has contracted a poten-
tially fatal illness, and if it has gone through all the antibiotics 
in the institutional medicine cabinet, and if its condition has 
continued to worsen, is that really any comfort?

The objection will no doubt be heard that the need for spe-
cialization and the appeal of “technocracy”—rule by experts—
is nothing new. Indeed, “the roots of technocracy go back to the 
Enlightenment, with its emphasis on reason, science, technical 
rationality, and technology.”23 Other realms of law, policy, and 
business also have come to be dominated by specialists, made 
necessary and empowered by ever-increasing divisions of labor; 
other expert and nonexpert communities also have polarized.24 
Organizational control within them also has become more 
centralized.25 Is not national security duality merely a contem-
porary manifestation of the challenge long posed to democracy 
by the administrative state26-cum-technocracy?27

There is validity to this intuition and no dearth of examples of 
the frustration confronted by Madisonians who are left to shrug 
their shoulders when presented with complex policy options, 
the desirability of which cannot be assessed without high levels 
of technical expertise. International trade issues, for example, 
turn frequently upon esoteric econometric analysis beyond the 
grasp of all but a few Madisonians. Climate change and global 
warming present questions that depend ultimately upon the 
validity of one intricate computer model versus another. The 
financial crisis of 2008 posed similar complexity when experts 
insisted to hastily gathered executive officials and legisla-
tors that—absent massive and immediate intervention—the 
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nation’s and perhaps the world’s entire financial infrastructure 
would face imminent collapse.28 In these and a growing number 
of similar situations, the “choice” made by the Madisonians is 
increasingly hollow; the real choices are made by technocrats 
who present options to Madisonians that the Madisonians are 
in no position to assess. Why is national security any different?

It is different for a reason that I described in 1981: the orga-
nizations in question “do not regulate truck widths or set train 
schedules. They have the capability of radically and permanently 
altering the political and legal contours of our society.”29 An 
unrestrained security apparatus has throughout history been 
one of the principal reasons that free governments have failed. 
The Trumanite network holds within its power something far 
greater than the ability to recommend higher import duties or 
more windmills or even gargantuan corporate bailouts:  it has 
the power to kill and arrest and jail, the power to see and hear 
and read peoples’ every word and action,30 the power to instill 
fear and suspicion, the power to quash investigations and quell 
speech, the power to shape public debate or to curtail it, and 
the power to hide its deeds and evade its weak-kneed overseers. 
The Trumanite network holds, in short, the power of irrevers-
ibility. No democracy worthy of its name can permit that power 
to escape the control of the people.
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cratic training . . . a system of formal selection and com-
mon experiences and friendships and activities . . . instant 
and stereotyped obedience . . . a common outlook, the 
basis of which is the metaphysical definition of reality as 
essentially military reality.” Id. at 195.

107. Woodward, supra note 74, at 186.
108. Josh Gerstein, Obama Lawyers Set to Defend Yoo, 

Associated Press, Jan. 28, 2009. Hugh Heclo has 
described the presidency’s “deep structure” as comprising 
those elements that remain the same when the admin-
istration changes. Hugh Heclo, The Changing Presidential 
Office, in The Managerial Presidency (James P. Pfiffner 
ed., 1999).

109. “Most are interested in the philosophical only to the 
extent of finding out what the accepted view is in order 
that they may accept it and get on to the practical mat-
ters.” Whyte, supra note 63, at 72.
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Janet Napolitano ideally suited to head the Department 
of Homeland Security. “Janet’s perfect for that job,” 
he said. “Because for that job, you have to have no life. 
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Napolitano:  Perfect Because She Has No Life!, Christian 
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rendell-on-janet-napolitano-perfect-because-she-has-
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duces so many immediate issues that little time is left to 
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Clinton’s changed plans concerning ABM deployment. 
“[V] ery little had changed in the international system 
between 1993 and 1997:  no immediate new threat had 
emerged, Russia was subdued and China was only begin-
ning its drive to modernity.” Yet Clinton, who had tried to 
kill the ABM program in 1993, “almost entirely reversed” 
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Missile Defense and U.S. National Security Policy: 

Notes to Pages 25–26  ( 151 )



Normalization and Acceptance after the Cold 
War 46–47 (2013).

116. Whyte, supra note 63, at 172.
117. Robert E. Hunter, Presidential Control of Foreign 

Policy: Management or Mishap 72 (1982).
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Senate Intelligence Committee by filing a crimes report in 
connection with the Committee’s acquisition and reten-
tion of certain documents. The acting general counsel, it 
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From mid-2004 until the official termination of the 
detention and interrogation program in January 
2009, he was the unit’s chief lawyer. He is mentioned 
by name more than 1,600 times in our study.

Senator Dianne Feinstein, Statement on Intel Committee’s 
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note 62, at 348. Even some defenders of NSA surveil-
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Senator John McCain. “There’s no doubt about that.” 
Darren Samuelsohn, Hill Draws Criticism over NSA 
Oversight, Politico, Mar. 2, 2014, http://www.politico.
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note 70, at 302.
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CHAPTER 3
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Director William Casey told Bob Woodward in the fall of 
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AhAAAAIBAJ&sjid=-54FAAAAIBAJ&pg=1863,3766177, 
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’50s and ’60s . . . it apparently was [true], to a large extent” 
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regardless  of the law.” John Rizzo, Company Man: 
Thirty Years of Controversy and Crisis in the CIA 47 
(2014).

2. Walter Bagehot, The English Constitution 90 (Cornell 
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3. Id. at 249.
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6. Id. at 255.
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Heclo, Introduction: The Presidential Illusion, in The Illusion 
of Presidential Government 2 (Hugh Heclo & Lester 
M. Salamon eds., 1981) (“If the president is widely believed 
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accord with the illusion.”).

8. Id. at 82–98.
9. Id. at 91–93.
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Beyond Sea, 127 N. Am. Rev. 179, 185 (1878).
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Richard Helms and the CIA 58–59, 63 (1979).
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into the World (2013); Olson, supra note 21.

23. Bagehot, supra note 2, at 173.
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conceived by a CIA official, Dewey Clarridge, “while sitting 
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supra note 1, at 83.

25. Robert Dallek, based upon recent revelations, has provided 
an unsettling account of the role of U.S. military and intelli-
gence leaders in the Bay of Pigs debacle. See Robert Dallek, 
Camelot’s Court:  Inside the Kennedy White House 
(2013). CIA director Allen Dulles told President Kennedy 
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132. His successor, John McCone, privately told Attorney 
General Robert Kennedy that “[i] f Cuba succeeds, we can 
expect most of Latin America to fall.” Id. at 288. Castro, 
CIA and military leaders believed, was the advance wave of 
Soviet control of the hemisphere. Id. at 134. They believed 
that an invasion of Cuba by the U.S.-supported exiles would 
touch off a civil war and that Kennedy would be compelled 
to take direct military action if the invasion faltered. Id. 
In fact, CIA planners did not believe the invasion would 
succeed without direct U.S. military intervention—though 
they did not report this to Kennedy. Id. at 135, 136, 144. 
Kennedy later reflected that he had made the mistake of 
thinking that “the military and intelligence people have 
some secret skill not available to ordinary mortals.” Id. at 
149. The lesson that he took away was, “never rely on the 
experts.” Id. Kennedy followed that counsel two years later 
during the Cuban missile crisis. It was “striking” that he did 
not consult directly with the military chiefs before deciding 
upon a blockade—aware, as he was, that their preference 
was for a surprise air strike. Id. at 315. In fact, even after 
the Soviets backed down, the Chiefs recommended a full-
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planners could have been unaware that the invasion plan 
would fail absent U.S.  intervention, or of the pressure 
that impending embarrassment would place on Kennedy. 
It is “hard to see,” he suggests, how they could not have 
relied on the assumption that “Kennedy’s hand would be 
forced” once it became clear that not intervening would 
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Obama’s nominees took office. See Edward Luce, Time to 
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office again in everything but title.” Rizzo, supra note 1, 
at 21.

36. Bagehot, supra note 2, at 85.
37. Elmar Brok of Germany, the chairman of the European 

Parliament’s foreign affairs committee, described the U.S. 
security establishment “as a creepy ‘state within a state.’ ” 
Alison Smale, Amid New Storm in U.S.-Europe Relationship, 
a Call for Talks on Spying, N.Y. Times, Oct. 25, 2013, 
http://www.nytimes.com/2013/10/26/world/europe/  
fallout-over-american-spying-revelations.html.

38. “Hardened cynics will find it hard to believe, but bureau-
crats want to do the right thing.” James Q.  Wilson, 
Bureaucracy:  What Government Agencies Do and 
Why They Do It 275 (1989).

39. Id. at 176.

CHAPTER 4
1. “The problem that besets us now,” he wrote, “is not: how can 

this evolution be changed?—for that is impossible, but: what 
will come of it?” Quoted in J. P.  Mayer, Max Weber and 
German Politics 127 (2nd ed. 1956).

2. Walter Bagehot, The English Constitution 66, 97 
(Cornell University Press 1963) (1867).

3. “The main virtue of the system lies in its ability to self-  
correct. . . . ” Jack Goldsmith, Power and Constraint: 
The Accountable Presidency after 9/11, xv (2012); 
“Self-correction is an apt description of the events of the last 
decade.” Id. at 209.

4. The Federalist No. 78 (Alexander Hamilton).
5. Marcus Raskin, without apparent familiarity with Bagehot, 

wrote with unusual insight in 1976:

We know when examining the decisions of the courts 
that the judiciary has handled precious few cases 
involving the CIA or the National Security Agency 
(NSA). The courts are frightened of the Dual State, 
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hoping that the problem will go away if no attention 
is paid to it. Furthermore, where such cases have been 
presented to the courts, judges have been reluctant or 
unable for institutional reasons, to rule against the 
secret agencies or to inquire as to their activities.

Marcus G.  Raskin, Democracy versus the National Security 
State, 40 Law & Contemporary Problems 189, 205–6 
(Summer 1976).

 6. According to Senator Richard Blumenthal, a former U.S. 
Attorney and state prosecutor, judges who come from 
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administration “left the CIA to join the federal bench 
as a district court judge . . . thanks in large part to [CIA 
Director] Casey’s strong backing.” John Rizzo, Company 
Man: Thirty Years of Controversy and Crisis in the 
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irreparable harm to the security of the United States.” 
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A Washington Post analysis of 235 detainees revealed 
that the largest groups came from Egypt, Pakistan, 
and Saudi Arabia; virtually all were men in their 
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“Findings”—which authorized covert operations—that 
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CIA Detention, Interrogation Report, Mar. 11, 2014, http://
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barack-obama-senate-cia-104597.html. Senator Mark 
Udall suggested that Obama knew of the CIA’s action. 
Spencer Ackerman, Obama Knew CIA Secretly Monitored 
Intelligence Committee, Senator Claims, The Guardian, 
Mar. 5, 2014, http://www.theguardian.com/world/2014/
mar/05/obama-cia-senate-intelligence-committee-  
torture. Senator Martin Heinrich, a member of the panel, 
expressed puzzlement about who was overseeing whom. 
“The Senate Intelligence Committee oversees the CIA, not 
the other way around,” he said. Dan Froomkin, The Inverse 
of Oversight: CIA Spies on Congress, The Intercept, Mar. 
5, 2014, https://firstlook.org/theintercept/2014/03/05/
congress-intelligence-community-whos-overseeing/.

138. Senator Dianne Feinstein, Statement on Intel Committee’s 
CIA Detention, Interrogation Report, Mar. 11, 2014, http://
www.feinstein.senate.gov/public/index.cfm/press-
releases?ID=db84e844-01bb-4eb6-b318-31486374a895. 
The White House reportedly knew in advance before the 
complaint was filed but did nothing to stop it. White House 
Says CIA Gave “Heads Up” It Was Filing DOJ Complaint 
against Senate Aides, Associated Press (2014), Mar. 13, 
2014, http://www.foxnews.com/politics/2014/03/12/
white-house-says-cia-gave-heads-up-it-was-filing-doj-
complaint-against-senate/.

139. Jennifer Kibbe, Congressional Oversight of Intelligence:  Is 
the Solution Part of the Problem?, 25 Intelligence and 
National Security 24, 26 (2010).

140. The Washington Post summarized the oversight charade:

Unlike typical congressional hearings that feature 
testimony from various sides of a debate, the brief-
ings in 2010 and 2011 on the telephone surveillance 
program were by definition one-sided affairs, with 
lawmakers hearing only from government officials 

Notes to Pages 53–54  ( 177 )

http://www.politico.com/story/2014/03/barack-obama-senate-cia-104597.html
http://www.politico.com/story/2014/03/barack-obama-senate-cia-104597.html
http://www.theguardian.com/world/2014/mar/05/obama-cia-senate-intelligence-committee-torture
http://www.theguardian.com/world/2014/mar/05/obama-cia-senate-intelligence-committee-torture
http://www.theguardian.com/world/2014/mar/05/obama-cia-senate-intelligence-committee-torture
https://firstlook.org/theintercept/2014/03/05/congress-intelligence-community-whos-overseeing/
https://firstlook.org/theintercept/2014/03/05/congress-intelligence-community-whos-overseeing/
http://www.feinstein.senate.gov/public/index.cfm/press-releases?ID=db84e844-01bb-4eb6-b318-31486374a895
http://www.feinstein.senate.gov/public/index.cfm/press-releases?ID=db84e844-01bb-4eb6-b318-31486374a895
http://www.feinstein.senate.gov/public/index.cfm/press-releases?ID=db84e844-01bb-4eb6-b318-31486374a895
http://www.foxnews.com/politics/2014/03/12/white-house-says-cia-gave-heads-up-it-was-filing-doj-complaint-against-senate/
http://www.foxnews.com/politics/2014/03/12/white-house-says-cia-gave-heads-up-it-was-filing-doj-complaint-against-senate/
http://www.foxnews.com/politics/2014/03/12/white-house-says-cia-gave-heads-up-it-was-filing-doj-complaint-against-senate/
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314. Id. Whether abuse had occurred would not, in any event, 
have been immediately evident from NSA files, since 
the NSA is not an enforcement agency; it merely pro-
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Bureau of Investigation (FBI), Immigration and Customs 
Enforcement (ICE), and the Transportation Security 
Administration (TSA). NSA records thus would not neces-
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to a “no fly” list, or subjected to other forms of surveil-
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A1, available at http://www.nytimes.com/2013/08/22/
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June 30, 2013, http://articles.washingtonpost.com/2013-
06-30/world/40292346_1_programs-clapper-jr-remark, 
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action came on the same day that NSA’s general counsel 
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the world before the truth gets its boots on,” said Robert 
Litt, alluding to Mark Twain. “Unfortunately, there’s been 
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a lot of misinformation that’s come out about these pro-
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Program Defeated, Wash. Post, July 25, 2013, http://articles.
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Another recent example was Porter Goss, who had been 
a CIA officer before resigning to enter politics and who 
came to chair the House Permanent Select Committee on 
Intelligence—and who then became CIA director. Rizzo, 
supra note 6, at 14.

CHAPTER 5
1. See pages 3–4.
2. See Graham Allison & Philip Zelikow, Essence of 

Decision: Explaining the Cuban Missile Crisis (2d ed. 
1999).

3. “We have no eternal allies, and we have no perpetual ene-
mies. Our interests are eternal and perpetual, and those 
interests it is our duty to follow.” Lord Palmerston, remarked 
in the House of Commons, March 1, 1848, Hansard’s 
Parliamentary Debates, 3rd series, vol. 97, col. 122 
(defending his foreign policy).

4. See Allison & Zelikow, supra note 2, at 18.
5. See, e.g., John Harsanyi, Some Social Implications of a New 

Approach to Game Theory, in Strategic Interaction and 
Conflict:  Original Papers and Discussion 1, 139 
(Kathleen Archibald ed., 1966)  (emphasis added) (“[I] f a 
person acts rationally, his behavior can be fully explained 
in terms of the goals he is trying to achieve.”). Elements of 
this approach inhere in the “alternative competing hypoth-
esis” approach, discussed at pages 88–91. A classic example 
is Hans Morgenthau’s claim that World War I  “had its ori-
gin exclusively in the fear of a disturbance of the European 
balance of power,” and that that same catalytic fear drove 
Germany, Austria, Russia, Serbia, and France all to war in 
1914. Hans Morgenthau, Politics Among Nations 154, 
192 (1960).

6. See, e.g., Jack Goldsmith, Obama Passes the Buck: The President’s 
Empty Rhetoric on Counterterrorism, Foreign Affairs, May 
23, 2013, http://www.foreignaffairs.com/articles/139403/
jack-goldsmith/obama-passes-the-buck?page=2 (the reason 
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that President Obama does not end the war against al Qaeda 
and its associates “is the same reason that Obama codified 
and bureaucratized his stealth war guidelines and robustly 
defended drone warfare: the threat from al Qaeda affiliates 
persists, and the United States, as Obama said, will continue 
to use military force to “finish the work of defeating” them.). 
Elsewhere, however, Goldsmith has recognized that multiple 
factors account for the continuity of U.S. national security 
policy. See Jack Goldsmith, Power and Restraint: The 
Accountable Presidency after 9/11, at 29 (2012).

 7. See Howard Simon, The Dialogue of Psychology with Human 
Nature, 79 American Political Science Review 293, 301 
(1985).

 8. Allison & Zelikow, supra note 2, at 388. “[M] ost events of 
special interest, like missiles in Cuba,” they acknowledge, 
“have so many unique features, they invite unique explana-
tions.” Id. at 388–89.

 9. “Political scientists, historians, and reporters are often com-
pletely unaware of events or experiences unseen by the public 
eye that influence important decisions.” Robert M. Gates, 
Duty: Memoirs of a Secretary at War 307 (2014).

10. Quoted in James Gleick, Chaos: Making a New Science 
23 (1987).

11. Fernand Braudel, On History 26 (Sarah Mathews 
trans., 1980).

12. Shailagh Murray & Paul Kane, Obama Rejects Truth 
Panel, Wash. Post, Apr. 24, 2009, http://www.wash-
ingtonpost.com/wp-dyn/content/article/2009/04/23/
AR2009042304314.html.

13. Thomas Powers, Intelligence Wars: American Secret 
History from Hitler to Al Qaeda 287 (2004).

14. Daniel Kahneman, Thinking Fast and Slow 10 (2011). 
I thank my colleague Bill Martel for helpful insights on 
these matters.

15. Id. at 14.
16. Id. at 8.
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17. See Daniel Kahneman & Amos Tversky, Judgment under 
Uncertainty: Heuristics and Biases, 185 Science 1124 (1974).

18. Kahneman, supra note 14, at 24. For an account of the 
effects of such distortions on policymaking within the 
British government see Anthony King & Ivor Crewe, 
The Blunders of our Governments (2013).

19. Cass R.  Sunstein, Terrorism and Probability Neglect, 26 
Journal of Risk and Uncertainty 121 (2003).

20. Id.
21. Fatality Analysis Reporting System, National Highway Traffic 

Safety Administration (2011).
22. Sunstein, supra note 19, at 122.
23. W. Kip Viscusi, Alarmist Decisions with Divergent Risk 

Information, Economic Journal 1669 (1997).
24. John Mueller, Six Rather Unusual Propositions about 

Terrorism, 17 Terrorism and Political Violence 487 
(2007) (quoting Leif Wenar).

25. The reason “we had gotten into trouble in both Iraq and 
Afghanistan” was that “most of the assumptions that 
underpinned early military planning had proven wrong, 
and no necessary adjustments had been made.” Gates, 
supra note 9, at 116.

26. See Alexander George, Bridging the Gap: Theory and 
Practice in Foreign Policy 19–29 (1993); Edith Stokey 
& Richard Zeckhauser, A Primer for Policy Analysis 
5–6 (1978). “[T]he choice is not simply between liberty 
and security, but between effective security measures and 
counterproductive ones.” David Cole & Jules Lobel, Less 
Safe, Less Free:  Why America Is Losing the War on 
Terror 17 (2007).

27. For an overview of the model, see Allison & Zelikow, 
supra note 2, at 255–321.

28. Id. at 294–95.
29. Jonathan Bendor & Thomas H.  Hammond, Rethinking 

Allison’s Models, 86 American Political Science Review 
310, 318 (1992).
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30. Allison & Zelikow, supra note 2, at 388.
31. These characteristics have been developed and refined 

over the years under the towering influence of the semi-
nal bureaucracy theorist, Max Weber. Weber, a German, 
wrote twenty-five years after Bagehot, though there is no 
evidence that Weber was influenced directly by Bagehot’s 
ideas. Their conceptual vocabularies differ. But the paral-
lels between the thought of the two with respect to the 
core issue of institutional evolution are striking. See, e.g., 
Max Weber, The Theory of Social and Economic 
Organization (1947); Max Weber, Economy and 
Society (1922).

32. See generally Weber, id.; Herbert A. Simon, Administra-
tive Behavior (4th ed. 2013); Geert Hofstede, Gert Jan 
Hofstede, & Michael Minkov, Cultures and Organi-
zations: Software of the Mind (3rd ed. 2010); Robert 
A. Baron & Jerald Greenberg, Behavior in Organiza-
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