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Preface

The following opinion piece, which one of us had published in
The Age (Melbourne) and Sydney Morning Herald on May 17,
2005 caused worldwide outrage. 

THE CASE FOR TORTURE

“Our reflex rejection of torture needs to be replaced
by recognition that it can be a moral means of saving
lives.”

Recent events stemming from the “war on terror-
ism” have highlighted the prevalence of torture. This is
despite the fact that torture is almost universally
deplored. The formal prohibition against torture is
absolute—there are no exceptions to it.

The belief that torture is always wrong is, how-
ever, misguided and symptomatic of the alarmist and
reflexive responses typically emanating from social
commentators. It is this type of absolutist and short-
sighted rhetoric that lies at the core of many distorted
moral judgments that we as a community continue to
make, resulting in an enormous amount of injustice and
suffering in our society and far beyond our borders.

Torture is permissible where the evidence suggests
that this is the only means, due to the immediacy of the
situation, to save the life of an innocent person. The
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reason that torture in such a case is defensible and nec-
essary is because the justification manifests from the
closest thing we have to an inviolable right: the right to
self-defense, which of course extends to the defense of
another. Given the choice between inflicting a rela-
tively small level of harm on a wrongdoer and saving
an innocent person, it is verging on moral indecency to
prefer the interests of the wrongdoer.

The analogy with self-defense is sharpened by
considering the hostage-taking scenario, where a
wrongdoer takes a hostage and points a gun to the
hostage’s head, threatening to kill the hostage unless a
certain (unreasonable) demand is met. In such a case it
is not only permissible but desirable for police to shoot
(and kill) the wrongdoer if they get a “clear shot.”
This is especially true if it’s known that the wrongdoer
has a history of serious violence, and hence is more
likely to carry out the threat.

It is indefensible to suggest that there should be an
absolute ban on torture. There is no logical or moral
difference between this scenario and one where there is
overwhelming evidence that a wrongdoer has kid-
napped an innocent person and informs police that the
victim will be killed by a co-offender if certain
demands are not met.

In the hostage scenario, it is universally accepted
that it is permissible to violate the right to life of the
aggressor to save an innocent person. How can it be
wrong to violate an even less important right (the right
to physical integrity) by torturing the aggressor in
order to save a life in the second scenario?

There are three main counterarguments to even
the above limited approval of torture. The first is the
slippery slope argument: if you start allowing torture
in a limited context, the situations in which it will be
used will increase.
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This argument is not sound in the context of tor-
ture. First, the floodgates are already open—torture is
used widely, despite the absolute legal prohibition
against it. Amnesty International has recently reported
that it had received, during 2003, reports of torture
and ill-treatment from 132 countries, including the
United States, Japan, and France. It is, in fact, arguable
that it is the existence of an unrealistic absolute ban
that has driven torture beneath the radar of accounta-
bility, and that legalization in very rare circumstances
would in fact reduce instances of it.

The second main argument is that torture will
dehumanize society. This is no more true in relation to
torture than it is with self-defense, and in fact the con-
trary is true. A society that elects to favor the interests
of wrongdoers over those of the innocent, when a
choice must be made between the two, is in need of
serious ethical rewiring.

A third counterargument is that we can never be
totally sure that torturing a person will in fact result in
us saving an innocent life. This, however, is the same
situation as in all cases of self-defense. To revisit the
hostage example, the hostage-taker‘s gun might in fact
be empty, yet it is still permissible to shoot. As with
any decision, we must decide on the best evidence at
the time.

Torture in order to save an innocent person is the
only situation where it is clearly justifiable. This
means that the recent high-profile incidents of torture,
apparently undertaken as punitive measures or in a
bid to acquire information where there was no evi-
dence of an immediate risk to the life of an innocent
person, were reprehensible.

Will a real-life situation actually occur where the
only option is between torturing a wrongdoer and
saving an innocent person? Perhaps not. However, a
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minor alteration to the Douglas Wood situation illus-
trates that the issue is far from moot. If Western forces
in Iraq arrested one of Mr. Wood’s captors, it would be
a perverse ethic that required us to respect the physical
integrity of the captor, and not torture him to ascertain
Mr. Wood’s whereabouts, in preference to taking all
possible steps to save Mr. Wood.

Even if a real-life situation where torture is justifi-
able does not eventuate, the above argument in favor
of torture in limited circumstances needs to be made
because it will encourage the community to think more
carefully about moral judgments we collectively hold
that are the cause of an enormous amount of suffering
in the world.

First, no right or interest is absolute. Secondly,
rights must always yield to consequences, which are
the ultimate criteria upon which the soundness of a
decision is gauged. Lost lives hurt a lot more than
bent principles.

Thirdly, we must take responsibility not only for
the things that we do, but also for the things that we
can—but fail to—prevent. The retort that we are not
responsible for the lives lost through a decision not to
torture a wrongdoer because we did not create the sit-
uation is code for moral indifference.

Equally vacuous is the claim that we in the afflu-
ent West have no responsibility for more than 13,000
people dying daily due to starvation. Hopefully, the
debate on torture will prompt us to correct some of
these fundamental failings.

Responses (mainly criticisms) to the piece flooded in not
only from academics but from large numbers of lay people and
politicians past and present, including former Australian Prime
Minister Malcolm Fraser.

Yet barely six months later (following terrorist bombings in
the United Kingdom, Jordan, and Bali and the arrest of terror-
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ists suspects in Australia) the United States admitted that it
engages in the practice of “rendition” (which involves abducting
suspects and sending them to other parts of the world where
they are subjected to coercive interrogation); the United King-
dom introduced “shoot to kill laws”; the U.S. President George
Bush attempted (unsuccessfully as it transpired) to persuade
Congress to reject a bill that would expressly prohibit “cruel,
inhuman or degrading treatment or punishment of anyone in
U.S. custody” and a clear majority of Americans believe that
torture in the circumstances we outline is acceptable. 

This book examines the moral status of torture. The issue
captivates academics, social commentators, lawyers, and lay
people alike because while the act is ostensibly brutal, it has the
potential to achieve compassionate outcomes in the form of
saving the lives of innocent people. Torture causes our emotion
to conflict with our reason. This book explains and resolves
this conflict.

The book goes beyond the narrow practice of torture. It
analyzes the implications that the formal prohibition against
torture has for moral theory. It is argued that the absolute ban
on torture reveals a fundamental shortcoming of our moral
code—in fact there are no absolutes in properly informed nor-
mative thinking. 

When rights clash and we have a choice between preserving
a wrongdoer’s right not to be physically harmed and the right to
life of innocent people, it is absurd to suggest that we should
protect the wrongdoer. A preference for the interests of the
wrongdoer can occur only in a moral vacuum, devoid of an
overarching moral theory.

Chapter 1 provides an overview of the practice of torture
and themes discussed in the book. Chapter 2 discusses the cur-
rent legal position and the reality of torture. The paradox of tor-
ture emerges readily when, despite its absolute prohibition, we
see that it is practiced in more than one hundred countries. The
moral status of torture is considered in chapter 3. 

After concluding that torture is permissible where it is the
only means available to save innocent life, in chapters 4, 5, 6,
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and 7 we consider the main counterarguments to our proposal.
They are the slippery slope argument, the argument that torture
is not effective as an information-gathering device, that it is
inhumane and antidemocratic.

In chapter 8, we explain why the debate is so divisive.
Chapter 9 examines the wider implications that the torture
debate has for our moral code. 
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CHAPTER ONE

Introduction
Overview of the Torture Debate

OVERVIEW OF WHEN TORTURE IS PERMISSIBLE 

Recent events stemming from the “war on terrorism” have high-
lighted the prevalence of torture. Torture is almost universally
deplored. It is prohibited by international law and is not offi-
cially sanctioned by the domestic laws of any state.1 The formal
prohibition against torture is absolute—there are no exceptions
to it. This is not only pragmatically unrealistic, but unsound at a
normative level. Despite the absolute ban on torture, it is widely
used. Contrary to common belief, torture is not the preserve of
despot military regimes in third-world nations. For example,
there are serious concerns regarding the treatment by the United
States of senior Al Qaeda leader Khalid Shaikh Mohammad.2

There is also irrefutable evidence that the United States tortured
large numbers of Iraqi prisoners, as well as strong evidence that
it tortured prisoners at Guantánamo Bay prison in Cuba, where
suspected Al Qaeda terrorists are held.3 More generally, Alan
Dershowitz has noted, “[C]ountries all over the world violate
the Geneva Accords [prohibiting torture]. They do it secretly
and hypocritically, the way the French did it in Algeria.”4
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Dershowitz has also argued that torture should be made
lawful. His argument is based on a harm minimization rationale
from the perspective of victims of torture. He has said, “Of
course it would be best if we didn’t use torture at all, but if the
United States is going to continue to torture people, we need to
make the process legal and accountable.”5 Our argument goes
one step beyond this. We argue that torture is indeed morally
defensible, not just pragmatically desirable. The harm minimiza-
tion rationale is used to supplement our argument.

The pejorative connotation associated with torture should
be abolished. A dispassionate analysis of the propriety of torture
indicates that it is morally justifiable in limited circumstances.
At the outset of this discussion, it is useful to encourage readers
to seriously contemplate moving from the question of whether
torture is ever defensible to the issue of the circumstances in
which it is morally permissible.

Consider the following example: A terrorist network has
activated a large bomb on one of hundreds of commercial
planes carrying more than three hundred passengers that are
flying somewhere in the world at any point in time. The bomb is
set to explode in thirty minutes. The leader of the terrorist
organization announces this via a statement on the Internet. He
states that the bomb was planted by one of his colleagues at one
of the major airports in the world in the past few hours. No
details are provided regarding the location of the plane where
the bomb is located. Unbeknownst to him, he was under police
surveillance and is immediately apprehended by police. The ter-
rorist leader refuses to answer any police questions, declaring
that the passengers must die and will shortly.

Consider further the following example: Aljazeera has
broadcast a video that shows notorious terrorist Osama bin
Laden and four masked men with machine guns holding captive
twelve U.S. civilians that were working in Iraq. The hostages
were recently kidnapped by his terrorist network. Bin Laden
states that if the United States does not withdraw all of its sol-
diers from Iraq within one week, he will torture to death each
hostage. One hostage will be tortured to death each day if the
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deadline is not met. The United States refuses to accede to his
request. A frantic and wide-ranging search to find the hostages
is unsuccessful. Nine days after the video is released, the muti-
lated and decapitated bodies (showing obvious signs of torture
prior to being killed) of two of the hostages are found. Bin
Laden is also found several hours later, near the border of Iraq
and Syria. He is questioned regarding the location of the ten
remaining hostages. Defiantly, he states that he has left orders to
continue with the torture and murder of one prisoner per day.
He refuses to answer any more questions, other than to assert
that the location of the hostages is very secure and the United
States will never find it. What possible justification can there be
for not torturing bin Laden in order to try to prevent the torture
and decapitation of more innocent hostages? 

Who would deny that all possible means should be used to
extract the details of the plane and the location of the bomb in
the first example and the location of the hostages in the second?
The answer is not many.6 The passengers and hostages, their rel-
atives and friends, and many in society would expect that all
means should be used to extract the information. 

Although the above examples are hypothetical, the force of
examples cannot be dismissed on that basis. As C. L. Ten notes,
“fantastic examples” that raise fundamental issues for consider-
ation, such as whether it is proper to torture wrongdoers, play
an important role in the evaluation of moral principles and the-
ories.7 These examples sharpen contrasts and illuminate the log-
ical conclusions of the respective principles to test the true
strength of our commitment to the principles. Thus, fantastic
examples cannot be dismissed summarily merely because they
are “simply” hypothetical.

Real life is, of course, rarely this clear cut, but there are cer-
tainly scenarios approaching this degree of desperation, which
raise for discussion whether it is justifiable to inflict harm on
one person to reduce a greater level of harm occurring to a large
number of blameless people. Ultimately, torture is simply a very
acute example of where the interests of one agent are sacrificed
for the greater good. As a community, we are willing to accept
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this principle. Torture is no different in nature to conduct that
we sanction in other circumstances. It should be viewed in this
light. Given this, it is illogical to insist on a blanket prohibition
against torture. 

It is contended that torture is morally permissible where it is
the only means available to save innocent lives. Torture should
only be used where the threat is imminent, there are no other
means of alleviating the threat, and the suspect is known to have
the relevant information. Torture is justifiable in these circum-
stances because it is less bad to inflict physical harm on a person
than to allow large numbers (or in some cases a single person) to
die. When rights clash and only one right can be protected we
should opt for the higher-order right. To this end, the right to life
is more important than the right to physical integrity.

We condone torture only in life-saving circumstances. As is
discussed in chapter 6, torture has been effectively used on
many occasions to thwart attacks against civilians, but it is not
clear that there were not other means available to prevent these
attacks. Thus, our proposal would legitimize very few reported
instances of torture that have occurred. 

More elaborately, the factors that are relevant to determin-
ing whether torture is permissible and the degree of torture that
is appropriate are: (1) the number of lives at risk; (2) the imme-
diacy of the harm; (3) the availability of other means to acquire
the information; (4) the level of wrongdoing of the agent; and
(5) the likelihood that the agent actually does possess the rele-
vant information. 

The moral arguments in favor of torture are discussed in
chapter 3. It is argued that torture is no different from other
forms of morally permissible behavior and is justifiable on a
utilitarian ethic. It is also argued that, on close reflection, tor-
ture is also justifiable against a backdrop of a nonconsequential-
ist rights-based ethic, which is widely regarded as prohibiting
torture in all circumstances. Thus, we conclude that torture is
morally justifiable in rare circumstances, irrespective of which
normative theory one adopts. 
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Prior to addressing these issues, in the next chapter we ana-
lyze the meaning of torture and the nature and scope of the legal
prohibition against torture. 

OVERVIEW OF ARGUMENTS AGAINST TORTURE

In chapters 4, 5, 6, and 7, we consider the main counter argu-
ments to our proposal. 

The first is the slippery slope or thin edge of wedge argu-
ment. If torture is condoned in the circumstances we set out it
will, so the argument runs, result in the widespread use of tor-
ture. Secondly, and related to this point, is that legalizing torture
will dehumanize society.

A more pragmatic objection to our proposal is that torture
does not work. Suspects that are tortured will, supposedly, not
“fess up.” This is the third main line of criticism. The fourth
point made by some critics is that legalization of torture would
be “antidemocratic.” 

Our responses are relatively short. The task has been atten-
uated by the fact that the critics have not attempted to under-
mine the underlying (consequentialist) ethic upon which our
proposal is based. Rather, they have been aghast at the conclu-
sions to which utilitarianism commits us (condoning torture),
and some critics have doubted whether a proper consideration
of all the relevant variables leads us to condoning torture in any
circumstances. There has been no attempt by the critics to
develop an alternative normative theory that justifies their
stance on torture and can be invoked to provide answers across
a range of moral issues.

There is one qualification to the statement that the critics
have not sought to undermine the moral ethic we endorse. Many
critics have stated that our proposal is flawed because “the end
does not justify the means.” This is more akin to a “throwaway
line,” than a considered and measured criticism. Nevertheless,
despite how one chooses to characterize the criticism, it has been
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said frequently enough to merit a response. This is dealt with in
chapter 10.

THE WIDER IMPLICATIONS OF THE 

TORTURE DEBATE TO MORAL THEORY

There are two other central matters that are addressed in this
book. The first, discussed in chapter 8, is what we consider to
be the most powerful objection to our proposal. That is the
argument that rights do not clash in the situations where we
believe life-saving torture is permissible, because, if innocent
people are killed by others, we bear no responsibility for this
since the killings are not committed by us. This argument is
flawed but it gets to the heart of the issue and offers the best
explanation as to why the torture debate has been so divisive. 

An explanation is fitting because it is rare for a proposed
legal reform to generate so much (ill) feeling. The critics of our
proposal are well intentioned and their responses are driven by
a revulsion toward the prospect of torturing a person. We too
find this abhorrent (but less so than allowing innocent people to
be murdered). If we are all so appalled by the prospect of delib-
erately inflicting pain and accept that it is an important moral
maxim, how can it be that such vastly different conclusions are
reached regarding the moral status of torture? In chapter 8, we
get to the heart of this dilemma. 

In chapter 9, we discuss why torture matters, far beyond
the contours of the discussion at hand. The circumstances in
which life-saving torture are justifiable will occur infrequently.
Nevertheless, the debate is important because it has implications
well beyond the narrow practice of torture. The supposed
absolute ban on torture highlights much about what is wrong
with contemporary moral thinking. The critics are committed to
the nonsensical conclusion that the right to physical integrity (of
the suspect) is more important than the right to life (of the
potential victims) and seem resolute in their conviction not to
extend their sphere of moral concern beyond the interests of the
suspect to other affected parties, namely the victims. An analysis

6 Introduction



of this type can only occur in the context of a moral fog, which
is where contemporary moral thought finds itself. 

It is in the context of such an environment that moral issues
are often resolved not on the basis of clear thinking and reasoned
analysis but according to who makes the loudest emotive retort.
To this end, we undertake a “meta-analysis” of the debate at
hand and the way it has been played out. The emotion that this
debate has generated underscores the view that moral debates, at
least in part, often turn into emotion-venting episodes.

This can result in even the best-intentioned participant
engaging in “reverse extremism.” (It is reverse because it is based
on a feeling of righteousness.) Extremism in all its manifestations,
at least potentially, stifles debate and ultimately leads to stereotyp-
ical views of people. Indeed many of the torture opponents have
engaged in the exact type of besmirching that leads to polarized
communities and violence by some groups toward others.

The reason for this and how to avoid it in the future is
examined in chapter 9. 
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CHAPTER TWO

Torture
Reality and Legal Position

THE LAW ON TORTURE

Pursuant to international law, “torture” is defined as:

Any act by which severe pain or suffering, whether
physical or mental, is intentionally inflicted on a
person for such purposes as obtaining from him or a
third person information or a confession, punishing
him for an act he or a third person has committed or is
suspected of having committed, or intimidating or
coercing him or a third person, or for any reason based
on discrimination of any kind, when such pain or suf-
fering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other
person acting in an official capacity. It does not include
pain or suffering arising only from, inherent in, or inci-
dental to lawful sanctions.1

Torture is prohibited by a number of international docu-
ments.2 It is also considered to carry a special status in custom-
ary international law, that of jus cogens, which is a “peremptory
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norm” of customary international law.3 The significance of this
is that customary international law is binding on all states, even
if they have not ratified a particular treaty. At treaty level, there
are both general treaties that proscribe torture and specific
treaties banning the practice.

In terms of general treaties, torture is prohibited by a
number of international and regional treaties. These include
Article 5 of the Universal Declaration of Human Rights (1948)4;
Articles 7 and 10(1) of the International Covenant on Civil and
Political Rights (1966)5; Article 3 of the European Convention
on Human Rights (1950)6; Article 5(2) of the American Con-
vention on Human Rights (1978)7; and Article 5 of the African
Charter on Human and People’s Rights (1981).8

In addition to these instruments, which set out a range of
human rights, the international community has implemented
specific treaties addressing torture. The main treaties are the
United Nations Convention against Torture, 1984; the Euro-
pean Convention for the Prevention of Torture and Inhuman
and Degrading Treatment or Punishment, 19879; and the Inter-
American Convention to Prevent and Punish Torture, 1985.10

The rigidity of the rule against torture is exemplified by the
fact that it has a nonderogable status in human rights law. That
is, there are no circumstances in which torture is permissible.
This prohibition is made clear in Article 2(2) of the UN Conven-
tion against Torture, which states, “No exceptional circum-
stances whatsoever, whether a state of war or a threat of war,
internal political instability or any other public emergency, may
be invoked as a justification of torture.”11

Thus, the right not to be tortured is absolute.

There are no circumstances in which states can set
aside or restrict this obligation, even in times of war or
other emergency threatening the life of the nation,
which may justify the suspension or limitation of some
other rights. States are also restricted from making
derogations which may put individuals at risk of tor-
ture or ill-treatment—for example, by allowing exces-
sive periods of incommunicado detention or denying a

10 Torture



detainee prompt access to a court. This prohibition
operates irrespective of circumstances or attributes,
such as the status of the victim or, if he or she is a crim-
inal suspect, upon the crimes that the victim is sus-
pected of having committed.

State officials are prohibited from inflicting, insti-
gating or tolerating the torture or other cruel, inhu-
man or degrading treatment or punishment of any
person. An order from a superior officer or a public
authority may not be invoked as a justification for
torture. States are also required to ensure that all acts
of torture are offences under their criminal law, estab-
lish criminal jurisdiction over such acts, investigate all
such acts and hold those responsible for committing
them to account.12

This absolute prohibition is frequently highlighted by
Amnesty International and other human rights organizations.
For example, Amnesty International states, “The law is unequi-
vocal—torture is absolutely prohibited in all circumstances. . . .
The right to be free from torture is absolute. It cannot be denied
to anyone in any circumstances.”13

Torture is also prohibited as a war crime, pursuant to
humanitarian law.14 In addition, torture is considered to be a
crime against humanity when the acts are perpetrated as part
of a widespread or systematic attack against a civilian popula-
tion, whether or not they are committed in the course of an
armed conflict.15

As with many legal precepts, the black letter law must be
considered against the context of reality. As we shall see in the
section below titled Widespread Use of Torture, various forms
of torture are used despite its legal prohibition.

FORMS OF TORTURE

As is noted by Dershowitz, torture comes in many different
forms and intensities:
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Torture is a continuum and the two extremes are on
the one hand torturing someone to death—that is, tor-
turing an enemy to death so that others will know that
if you are caught, you will be caused excruciating
pain—that’s torture as a deterrent. . . . At the other
extreme, there’s nonlethal torture which leaves only
psychological scars. The perfect example of this is a
sterilized needle inserted under the fingernail, causing
unbearable pain but no possible long-term damage.
These are very different phenomena. What they have
in common of course is that they allow the government
physically to come into contact with you in order to
produce pain.16

Various methods of torture have and continue to be applied
in a multitude of countries. The most common methods are
beating, electric shock, rape and sexual abuse, mock execution
or threat of death, and prolonged solitary confinement.17 Other
common methods include sleep and sensory deprivation, sus-
pension of the body,18 “shackling interrogees in contorted
painful positions” or in “painful stretching positions,”19 and
applying pressure to sensitive areas, such as the “neck, throat,
genitals, chest, and head.”20

THE BENEFITS OF TORTURE: AN EFFECTIVE 

INFORMATION-GATHERING DEVICE

The main benefit of torture is that it is an effective means of
gathering information. Humans have an intense desire to avoid
pain, no matter how short-term, and most will comply with the
demands of a torturer to avoid the pain. Often the threat of tor-
ture alone will evoke cooperation. To this end, Dershowitz cites a
kidnapping case in Germany in which the son of a distinguished
banker was kidnapped.21 The eleven-year-old boy had been miss-
ing for three days. The police had in their custody a man they
were convinced had perpetrated the kidnapping. The man was
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taken into custody after being seen collecting a ransom that was
paid by the boy’s family.22 During seven hours of interrogation
the man “toyed” with police, leading them to one false location
after another.23 After exhausting all lawful means of interroga-
tion, the deputy commissioner of the Frankfurt police instructed
his officers, in writing, that they could try to extract information
“by means of the infliction of pain, under medical supervision
and subject to prior warning.”24 Ten minutes after the warning
was given the suspect told the police where the boy was; unfortu-
nately, the boy was already dead, having been killed shortly after
the kidnapping.25 It is easy to multiply examples of torture being
an effective information-gathering technique.

As we shall see in chapter 6, one of the main criticisms of
the proposal to sanction life-saving torture is that torture is not
an effective information-gathering device. As part of the counter
to this criticism, numerous other incidents of effective torture
are discussed in chapter 6. 

THE WIDESPREAD USE OF TORTURE

Torture around the World

Despite the contemporary abhorrence against it, dozens of
countries continue to use torture. A study of 195 countries and
territories by Amnesty International between 1997 and mid-
2000 found reports of torture or ill-treatment by state officials
in more than 150 countries,26 and in more than seventy coun-
tries that torture or ill-treatment was reported as “widespread
or persistent.”27 It is also clear that torture is not limited to mil-
itary regimes in third-world nations. Amnesty International
recently reported that in 2003 it had received reports of torture
and ill-treatment from 132 countries, including the United
States, Canada, Japan, France, Italy, Spain, and Germany.28

Israel, for example, officially sanctioned interrogation practices
deemed by the UN Committee against Torture to constitute tor-
ture29 until a decision of the Supreme Court of Israel, sitting as
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the High Court of Justice, in September 1999, ruled a number of
these interrogations unlawful absent any clear statutory author-
ization.30 Prior to the Israeli Supreme Court ruling, the UN
Committee against Torture made the following observations in
relation to Israeli interrogation techniques:

[T]he methods of interrogation, which were described
by nongovernmental organizations on the basis of
accounts given to them by interrogatees and appear to
be applied systematically, were neither confirmed nor
denied by Israel. The Committee must therefore
assume them to be accurate. Those methods include:
(1) restraining in very painful conditions, (2) hooding
under special conditions, (3) sounding of loud music
for prolonged periods, (4) sleep deprivation for pro-
longed periods, (5) threats, including death threats, (6)
violent shaking, and (7) using cold air to chill, and are,
in the Committee’s view, breaches of article 16 and
also constitute torture as defined in article 1 of the
Convention. This conclusion is particularly evident
where such methods of interrogation are used in com-
bination, which appears to be the standard case.31

Despite the Court’s ruling, there is evidence that the prac-
tice of torture by the Israeli government continues.32 This may
have been facilitated by the Court’s comments that it would
accept, in appropriate circumstances, that Israel’s General Secu-
rity Service investigators might “avail themselves of the ‘neces-
sity’ defense, if criminally indicted,” for using the banned
interrogation methods.33 One report cites official statistics
between September 1999 and July 2002 that indicate that
during that time ninety Palestinians were defined as “ticking
bombs” and thus subject to interrogation methods that would
constitute torture under international law.34

Indeed, a detailed study of forty-eight Palestinian detainees
found that interrogees were, in various combinations, frequently
beaten, slapped, or kicked, bent and placed in painful positions,
violently shaken, deprived of sleep, shackled behind their backs
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for prolonged periods of cases, cursed at, threatened, degraded
and deprived of essential needs, including food, water, and med-
ical care, among other things.35 In more than 70 percent of
cases, three or more of these methods were applied.36 Extrapo-
lating from this and official data of the number of Palestinian
detainees, the study estimated that each month in Israel “ill-
treatment reaching the level of torture as defined in interna-
tional law is inflicted in dozens of cases, and possibly more.”37

The widespread use of torture is also clearly demonstrated
by even a cursory reading of the recent U.S. Department of State
Country Information Reports. For example, the report on
Turkey provides that torture, beatings, and other abuses by
security forces remain widespread.38

Security forces reportedly killed forty-three persons
during the year. . . . Security forces continued to use
arbitrary arrest and detention, although the number of
such incidents declined. . . . The rarity of convictions
and the light sentences imposed on police and other
security officials for killings and torture continued to
foster a climate of impunity. Prosecutions brought by
the Government in State Security Courts (SSCs)
reflected a legal structure that favored government
interests over individual rights. . . . Police beat, abused,
detained, and harassed some demonstrators.39

The assessment on Pakistan states:

Security force personnel continued to torture persons
in custody throughout the country. For example,
according to Human Rights Watch (HRW), Rasheed
Azam was beaten and tortured at Khuzdar military
cantonment. In September, two prison officials
allegedly beat and killed eighteen-year-old Sunil
Samuel at Camp Jail in Lahore after he was sexually
assaulted by inmates. Over the years, there have been
allegations that common torture methods included:
beating; burning with cigarettes; whipping the soles of
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the feet; sexual assault; prolonged isolation; electric
shock; denial of food or sleep; hanging upside down;
forced spreading of the legs with bar fetters; and
public humiliation.40

In relation to China, the report asserts:

The law prohibits torture; however, police and other
elements of the security apparatus employed torture
and degrading treatment in dealing with some
detainees and prisoners. The Prison Law forbids prison
guards from extorting confessions by torture, insulting
prisoners’ dignity, and beating or encouraging others
to beat prisoners. While senior officials acknowledged
that torture and coerced confessions were chronic
problems, they did not take sufficient measures to end
these practices. Former detainees reported credibly
that officials used electric shocks, prolonged periods of
solitary confinement, incommunicado detention, beat-
ings, shackles, and other forms of abuse. Recommen-
dations from the May 2000 report of the UN
Committee against Torture still had not been fully
implemented by year’s end. These recommendations
included incorporating a definition of torture into
domestic law, abolishing all forms of administrative
detention (including reeducation through labor),
promptly investigating all allegations of torture, and
providing training courses on international human
rights standards for police. During the year, police use
of torture to coerce confessions from criminal suspects
continued to be a problem. The 2002 death in custody
of Zeng Lingyun of Chongqing Municipality remained
unresolved. On July 26, 2002, public security person-
nel detained Zeng on theft charges. On July 28, his
family was informed that he had died. Local officials
initially told Zeng’s family that he had been shot by
police, and the family noticed extensive bruises and a
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bullet wound on the body. Since the crackdown on
Falun Gong began in 1999, there reportedly have been
several hundred deaths in custody of Falun Gong
adherents, due to torture, abuse, and neglect.41

In the Philippines a similar picture emerges:

The Constitution prohibits torture, and evidence
obtained through its use is inadmissible in court; how-
ever, members of the security forces and police contin-
ued to use torture and to abuse suspects and detainees.
The CHR [Commission on Human Rights] provides
the police with mandatory human rights training,
including primers on the rights of suspects, and higher
level PNP [Philippine National Police] officials seemed
more receptive to respecting the human rights of
detainees; however, rank-and-file awareness of the
rights of detainees remained inadequate.

TFDP [The nongovernmental organization Task
Force Detainees of the Philippines] stated that torture
remained an ingrained part of the arrest and detention
process. Common forms of abuse during arrest and
interrogation reportedly included striking detainees
and threatening them with guns. Less common forms
included the placing of plastic bags over heads to
deprive the detainee of air. TFDP reported that arrest-
ing officers often carried out such beatings in the early
stages of detention.42

The United States in Iraq, Afghanistan,

and Guantánamo Bay

The United States has also been widely engaged in the practice of
torture in the context of the “war against terrorism.” In 2004,
graphic photographs of the torture of Iraqi prisoners occurring
at Abu Ghraib spread around the world.43 The photographs
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show prisoners bound in painful positions, placed in stress posi-
tions, such as being made to stand with arms outstretched, and
forced into sexually humiliating positions.44 Other abuses,
reported by Major General Antonio Taguba in a secret report in
March 2004, included pouring cold water on naked prisoners,
beating inmates with a broom handle and chair, threats of rape,
sodomy with a chemical light, using dogs to frighten and intimi-
date detainees, and forcing detainees to engage in sexually humil-
iating conduct, such as being arranged in “sexually explicit
positions for photographing.”45

In addition to the widely publicized photographs of torture
occurring at the Abu Ghraib facility in Baghdad, Amnesty Inter-
national, the International Committee of the Red Cross, and a
variety of other commentators have reported numerous other
instances of torture by United States personnel since the begin-
ning of the “war on terror.” Instances of torture have been
reported primarily in Afghanistan, Iraq, and Guantánamo Bay,
suggesting that the Abu Ghraib incidents were not merely iso-
lated cases.46 Among other case studies, Amnesty cites the treat-
ment of Khreisan Khalis Aballey, who was arrested at his home
in Baghdad in April 2003. Amnesty claims that:

[d]uring his interrogation at Baghdad’s airport deten-
tion facility, he was made to stand or kneel facing a
wall for seven-and-a-half days, hooded, and hand-
cuffed tightly. . . . At the same time, a bright light was
placed next to his hood whilst distorted music was
played. Throughout this period, he was deprived of
sleep and fell unconscious some of the time. He
reported that at one time a U.S. soldier stamped on his
foot, tearing off one of his toenails. The prolonged
kneeling made his knees bloody.47

In another case in April 2003, Abdallah Khudhran al-
Shamran was reported to have been subjected to beatings and
electric shocks as well as other torture methods, including sleep
deprivation through the constant playing of loud music and
“being suspended from his legs and having his penis tied.”48
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Even domestically, and prior to the “war on terror,” the
UN Committee against Torture claimed that American police
officers and prison guards had engaged in various forms of tor-
ture and ill treatment on numerous occasions.49 Of particular
concern was the use of electroshock stun belts to restrain pris-
oners.50 In addition, the United States has been repeatedly
accused of turning over prisoners to other countries to have
them tortured.51 One official said, “We don’t kick the [exple-
tive] out of them. We send them to other countries so they can
kick the [expletive] out of them.”52 In terms of the prevalence of
torture in the United States, Dershowitz has noted:

Many of the countries who are signatories to the vari-
ous conventions routinely torture. . . . Egypt, Jordan
and the Philippines are signatories—we know those
countries torture. How do we know? Because the
United States sends our detainees to those countries to
have them tortured. Hypocrisy is prevailing today. My
suggestion is that if the United States were to authorize
torture, we would have to write a letter to the various
signatory organizations saying we reserve the right
under the convention to exclude the following from
the definition of torture . . . and then we’d list our
exceptions.53

It is easy to provide further examples of torture,54 but
enough has been said to emphasize the distinction between real-
ity and rhetoric regarding torture.
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CHAPTER THREE

The Moral Status of Torture

OVERVIEW

Broadly, there are two types of normative moral theories. Con-
sequential moral theories claim that an act is right or wrong
depending upon its capacity to maximize a particular virtue,
such as happiness. Nonconsequential (or deontological) theories
claim that the appropriateness of an action is not contingent
upon its instrumental ability to produce particular ends, but
rather follows from the intrinsic features of the act. Thus, the
notion of absolute (or near absolute) rights, which now domi-
nates moral discourse, is generally thought to sit most comfort-
ably in a nonconsequentialist ethic. 

It is argued that torture is permissible pursuant to both of
these ethical theories. It is only consequentialist theories, however,
that provide a logical framework within which it is possible to
demarcate the circumstances in which torture is permissible.

Prior to discussing how torture sits in the context of these
theories, an overview of the essential aspects of each of the theo-
ries is first discussed.

NONCONSEQUENTIALIST RIGHTS-BASED THEORIES

The main argument in support of rights-based moral theories is
aptly stated by John Rawls, who claims that only rights-based
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theories take seriously the distinctive interests of individuals and
protect certain rights and interests that are so paramount that
they are beyond the demands of net happiness.1

The Proliferation of Rights Talk

Arguments of this type have been extremely influential. Follow-
ing World War II, there has been an immense increase in rights
talk,2 both in sheer volume and the number of supposed rights.
The rights doctrine has progressed a long way since its original
modest aim of providing “a legitimization of . . . claims against
tyrannical or exploiting regimes.”3 As Tom Campbell points out:

The human rights movement is based on the need for a
counter-ideology to combat the abuses and misuses of
political authority by those who invoke, as a justifica-
tion for their activities, the need to subordinate the
particular interests of individuals to the general good.4

There is now, more than ever, a strong tendency to advance
moral claims and arguments in terms of rights.5 Assertion of
rights has become the customary means to express moral senti-
ments: “There is virtually no area of public controversy in
which rights are not to be found on at least one side of the ques-
tion—and generally on both.”6 There is no question that “the
doctrine of human rights has at least temporarily replaced the
doctrine of maximizing utilitarianism as the prime philosophical
inspiration of political and social reform.”7

The influence of rights-based theories is demonstrated by
the sheer number of international human rights instruments that
most nations have signed or ratified. The main three of such
instruments are the Universal Declaration of Human Rights, the
International Covenant on Economic, Social, and Cultural
Rights, and the International Covenant on Civil and Political
Rights. There are dozens of rights that are prescribed in one
form or another by at least one of these documents. The scope
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of these rights includes what can be described as basic protec-
tions, such as the right to life,8 liberty, and security of person,9

and to be free from torture or cruel, inhuman, or degrading
treatment or punishment.10 There are also the somewhat more
vague rights, such as the right to the economic, social, and cul-
tural rights that are said to be indispensable to one’s dignity and
the free development of one’s personality.11 Other such rights
include the right to be free from the arbitrary interference with
one’s privacy, family, home, or correspondence and from attacks
upon one’s honor and reputation.12 Then there are some so-
called rights that are probably best placed on a wish list, such as
the right to rest and leisure13 and the right to a standard of
living adequate for the health and well being of oneself and
one’s family, including food, clothing, housing, and medical care
and necessary social services.14

Influential Contemporary Rights Theorists

Numerous rights-based theories have been advanced as a result
of the colossal, and apparently ever-increasing, amount of ethi-
cal language that is expressed in the form of rights. Rights talk
transcends all areas of moral discourse. Rights are now the con-
ventional moral currency. The main differences between them
are typically the precise rights that are acclaimed, the basis of
the rights, and the absolutism with which they apply. The main
role of rights in deontological theories is to protect people from
being compelled to do something against their wishes for the
good of another or the general good. Two of the most influen-
tial contemporary rights theories are examined in the following
sections—those of Ronald Dworkin and Robert Nozick. Many
of the observations made in relation to these theories are appli-
cable to most other rights-based theories.

Dworkin: Concern and Respect
For Dworkin, rights are “political trumps held by individu-
als,”15 which protect them from the pursuit of common goods.
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Dworkin states that “[t]he prospect of utilitarian gains cannot
justify preventing a man from doing what he has a right to
do,”16 and that the general good is never an adequate basis for
limiting rights.17 He asserts that people have rights when there
are good reasons for conferring upon them benefits or opportu-
nities despite a community interest to the contrary.18

According to Dworkin, in order to take rights seriously, one

must accept . . . one or both of two important ideas.
The first is the vague but powerful idea of human dig-
nity. This idea, associated with Kant . . . supposes that
there are ways of treating a man that are inconsistent
with recognizing him as a full member of the human
community, and holds that such treatment is pro-
foundly unjust. 

The second is the more familiar idea of political equality.19

Observance of these ideals leads to the fundamental right of
equal concern and respect, which is the foundation of
Dworkin’s rights thesis.20 Under this theory, it makes sense to
say that a person has a right if that right is necessary to protect
the person’s dignity or his standing as being equally entitled to
concern and respect. To treat one with concern is to treat one as
a human being, capable of suffering and frustration,21 and to
accord respect is to recognize one as a human being capable of
forming and acting on intelligent conceptions of how life should
be lived.22

Nozick: Rights that Exist in a State of Nature
Robert Nozick’s rights theory stems from his analysis of the
legitimate role of the state.23 For the purpose of this discussion,
the end product of this state is less important than Nozick’s pic-
ture of morality that underpins it. Nozick believes that morality
is founded on rights. For him, the rights we have are those that
supposedly exist in a state of nature and derive from our natural
liberty.24 This gives rise to several distinct rights: the right to
absolute control over ourselves, the right to be free from all
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forms of physical violations, and the right to acquire property
and other resources as a result of the proper exercise of our per-
sonal rights. These rights are contingent upon not violating the
same rights of others. Individuals also have the right to exact
retribution against, and compensation from, those who violate
their rights. Under this theory, moral rights are said to act as
side constraints on the actions of others and cannot be violated
even to achieve greater goods.25 Thus, on Nozick’s account,
moral rights are negative rights—there are no positive rights
such as the right to welfare or health care.26

On the basis of either theory, torture is on its face offensive.
For Dworkin, torture does not accord an agent the concern and
respect that is owed to each individual. For Nozick, torture is
indefensible because it directly violates the right to be free from
physical violations.

The Emptiness of Rights Theories and Application of Rights

Theories to the Terrorist-plane Scenario

Despite the dazzling veneer of deontological rights-based theo-
ries and their influence on present-day moral and legal dis-
course, when examined closely, such theories are unable to
provide persuasive answers to central issues such as: What is the
justification for rights? How can we distinguish real from fanci-
ful rights? Which right takes priority in the event of conflicting
rights?27 Such intractable difficulties stem from the fact that
contemporary rights theories lack a coherent foundation for
rights. Tom Campbell has argued against certain rights-based
theories on the basis that they are unable to provide a satisfac-
tory account of the relationship between concrete rights (rights
that provide a justification for political decisions by society in
general) and more fundamental rights (“background rights”)
from which concrete rights are supposedly derived.28 However,
an even more fundamental flaw with rights theories is that there
is no defensible virtue that underpins the background interests
from which narrower rights claims can be derived.
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When examined closely, the concept of nonconsequentialist
rights is vacuous at the epistemological level. It has been argued
that attempts to ground concrete rights in virtues such as dig-
nity, integrity, concern, and respect are unsound because they
resort to such ideals is arbitrary and leads to discrimination
against certain members of the community (for example, those
with severely limited cognitive functioning) or speciesism (the
systematic discrimination against nonhumans).29

Ultimately, a nonconsequentialist ethic provides no method
for distinguishing between genuine and fanciful rights claims
and is incapable of providing guidance regarding the ranking of
rights in the event of a clash. It is not surprising then that nowa-
days all sorts of dubious rights claims have been advanced.
Thus, we have a situation where individuals are able to hold a
straight face and urge interests such as “the right to a tobacco-
free job,” the “right to sunshine,” the “right of a father to be
present in the delivery room,” the “right to a sex break,”30 and
even the “right to drink myself to death without interference.”31

A further flaw with many rights theories, including those of
Dworkin and Nozick, is that an absolute right does not exist.
Not even the right to life is sacrosanct. This is evident from the
fact that all cultures sanction the use of lethal force in self-
defense. And, indeed, torture in the circumstances that we indi-
cate is morally permissible, is in fact a manifestation of the right
to self-defense, which extends to the right to defend another. By
conceding that in some situations consequences must prevail,
Dworkin’s and Nozick’s respective theories become unstable. 

Despite the absolute overtones of their theories and their
insistence of the importance of the individual, Dworkin and
Nozick would probably, yet reluctantly, respond to the terrorist-
plane example and the Osama bin Laden hostage scenario by
approving of torture in those circumstances.

Dworkin accepts that it is correct for a government to
infringe on a right when it is necessary to protect a more impor-
tant right or to ward off “some grave threat to society.”32 In like
manner, Nozick states that teleological considerations would
take over to “avert moral catastrophe.”33 Although both fail to
state, even loosely, at what point a great threat to society or a
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moral catastrophe exists, so that consequentialist considerations
can legitimately “kick in” to guide conduct, it is tenable to
argue that the loss of many innocent lives satisfies this criteria. 

When consequential considerations are admitted as being
relevant, the theories become hybrid and the main theoretical
advantage of a deontological theory, the absolute protection
given to people against certain intrusions, is forsaken. This
problem is heightened because, in both cases, we are given no
guidance as to when consequentialist considerations become
overriding. At this point rights theories collapse—they cannot
rely fully on the theoretical justifications of deontological or
consequentialist theories.

More than twenty years ago, Hart said of rights theories,
“It cannot be said that we have had . . . a sufficiently detailed or
adequately articulate theory showing the foundation for such
rights and how they are related to other values . . . Indeed the
revived doctrines of basic rights . . . are in spite of much bril-
liance still unconvincing.”34

Nothing has changed to diminish the force of this objection.
This may seem to be unduly dismissive of rights-based the-

ories and to pay inadequate regard to the considerable moral
reforms that have occurred against the backdrop of rights talk
over the past half-century. It cannot be denied that rights claims
have been an effective lever for social change. Campbell cor-
rectly notes that rights have provided “a constant source of
inspiration for the protection of individual liberty rights.”35 For
example, recognition of the right to liberty resulted in the aboli-
tion of slavery and, more recently, the right of equality has been
used as an effective weapon by women and other disempowered
groups seeking greater employment and civil rights, such as the
right to vote.

There is no doubt that there is an ongoing need for moral
discourse in the form of rights; “[w]hether or not . . . rights are
intellectually defensible or culturally tolerant, we do have need
of them, at least at the edges of civilization and in the tangle of
international politics.”36 Rather, as is discussed below, the only
manner in which rights can be substantiated is in the context of
a consequentialist ethic. The criticism is with deontological
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rights-based moral theories and their absolutist overtones. The-
ories of this nature are incapable of providing answers to ques-
tions such as the existence and content of proposed rights. This
view could obviously be criticized on the basis that if nonconse-
quentialist rights are fanciful, then one has difficulty accounting
for the significant changes to the moral landscape for which
they have provided the catalyst.

There are several responses to this. First, the fact that a
belief or judgment is capable of moving and guiding human
conduct says little about its truth—the widespread practice of
burning “witches” being a case in point. Second, at the descrip-
tive level, it is probably the case that the intuitive appeal of
rights claims and the absolutist and forceful manner in which
they are expressed has been normally sufficient to mask over
fundamental logical deficiencies associated with the concept of
rights. Claims couched in the language of rights seem to carry
more emotive punch than equivalent claims grounded in the lan-
guage of duties. For whatever reason (perhaps due to the ego-
centric nature of rights discourse) the claim that “I have a right
to life” appears to resonate more powerfully than the assertion
that “you have a duty not to kill me.” In effect, the much-
criticized37 meta-ethical theory of emotivism, which provides
that morality is a set of utterances that express one’s attitude
with the aim of influencing the behavior of others, seems to pro-
vide at least a partial explanation for the influence of rights-
based discourse.

TORTURE AND UTILITARIANISM

There has been a range of consequentialist moral theories
advanced, such as egoism and utilitarianism. The most cogent of
these theories, and certainly the most influential in moral and
political discourse, is hedonistic act utilitarianism. This theory
provides that the morally right action is that which produces the
greatest amount of happiness or pleasure and the least amount
of pain or unhappiness.38
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Utilitarianism has received a lot of bad press over the past
few decades,39 resulting in its demise as the leading normative
theory. There are several reasons for this. The main general argu-
ment against utilitarianism is that because it prioritizes net hap-
piness over individual pursuits, it fails to safeguard fundamental
individual interests. As a result of this, it has been argued that in
some circumstances utilitarianism leads to horrendous outcomes,
such as punishing the innocent40 or forcing organ donations
where the donations would maximize happiness by saving the
lives of many or assisting those most in need.41 These outcomes
are essentially inflicting harsh pain on one person for the benefit
of others. Another major criticism of utilitarianism is that it sup-
posedly does not accord sufficient weight to individual interests.
As noted above, it has been charged that only rights-based theo-
ries take seriously the distinction between human beings. This is
in contrast to utilitarianism, where the ultimate goal—happi-
ness—is aggregative in nature. The happiness of any particular
individual is trumped by the goal of net human happiness.

Against a background of utilitarian ethic, torture is clearly
justifiable where the harm caused to the agent will be offset by
the increased happiness gained to other people.42 Utilitarianism
has been persuasively criticized in the eyes of many, precisely
because it justifies supposedly egregious conduct of this nature.
Thus, it can be argued that the fact that utilitarianism justifies
torture indicates that the theory is flawed. Historically, the same
sort of argument has been used most forcefully in the context
that utilitarianism may justify punishing the innocent. 

A famous illustration of the objection concerning punishing
the innocent is McCloskey’s small-town sheriff example:

Suppose a sheriff were faced with the choice of either
framing a negro for a rape which had aroused white
hostility to negroes (this particular negro being believed
to be guilty) and thus preventing serious anti-negro
riots which would probably lead to loss of life, or of
allowing the riots to occur. If he were . . . [a] utilitarian
he would be committed to framing the negro.43
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Hard Cases Lead to Hard Decisions

A common utilitarian response to this dilemma is that such
examples are impossible in the real world and hence need not
be addressed.44 Punishing the innocent may at times provide
short-term benefits, such as securing social stability. Neverthe-
less, these benefits are always more than offset by the likeli-
hood of greater long-term harm due to the loss of confidence in
the legal system and the associated loss of security to all mem-
bers of the community who will fear that they may be the next
person framed, once the inevitable occurs and it is disclosed
that an innocent person has been punished. But with only a
little imagination, the above example can be tightened up by
introducing considerations that significantly reduce or totally
obviate the possibility of disclosure, so that the only logical
utilitarian conclusion is to punish the innocent.45 Even if the
process of modifying the examples appears to far remove them
from the real world, it is still a situation that the utilitarian
must deal with.

The more promising utilitarian response is not to attempt
to deflect or avoid the conclusion that there may be some
extreme situations where utilitarianism commits us to punishing
the innocent or torturing individuals, but rather the correct
approach is to accept this outcome and contend that, as horrible
as this may seem on a prereflective level, on closer consideration
it is not a matter that really insurmountably troubles our sensi-
bilities to the extent that it entails that any theory that approves
of such an outcome must necessarily be flawed. By drawing
comparisons with other situations in which we take the utilitar-
ian option, it is contended that practices such as punishing the
innocent and torture are not necessarily unacceptable.

The view that punishing the innocent and torturing individ-
uals is the morally correct action in some circumstances is con-
sistent with and accords with the decisions we as individuals
and societies as a whole readily have made and continue to
make when faced with extreme and desperate circumstances.
Once we come to grips with the fact that our decisions in
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extreme situations will be compartmentalized to desperate
predicaments, we do, and should, though perhaps somewhat
begrudgingly, take the utilitarian option. In the face of extreme
situations, we are quite ready to accept that one should, or even
must, sacrifice oneself or others for the good of the whole. The
need to make such decisions is of course regrettable, but more
regrettable still would be not making them and thereby increas-
ing net human pain. 

For example, in times of war we not only request our
strongest and healthiest to fight to the death for the good of the
community, but we often demand that they do so under threat
of imprisonment or even death. Quite often they must battle
against hopeless odds, in circumstances where we are aware
that in all probability they are not coming back.46 What is
more: they must give their life. Not because they want to, not
because they are bad, but merely because it would be good for
the rest of us. This is classical utilitarian reasoning. Faced with
the reality of the decisions we do make in such horrible situa-
tions, the examples proffered against utilitarianism about the
terrible things it entails, such as punishing the innocent, lose
their bite.

Horrible situations make for appalling decisions whichever
way we turn, but ultimately we do make the utilitarian choice
because of our lack of true commitment to any higher moral
virtue. By opting for the utilitarian line we are soothed by one
saving grace: at least the level of harm has been minimized.
When the good of many or the whole is at significant threat, we
have no difficulty selecting certain classes of innocent individu-
als, whose only “flaw” is their sex, state of health, and date of
birth to go in to bat for the rest of us. Their protests that they
should not be compelled to go because it impinges on their civil,
legal, or human rights to such matters as life and liberty, or their
desperate appeals to other virtues such as justice or integrity, fall
on obstinate ears; for this is serious stuff now—our lives (or
other important interests) are at stake. Such appeals should be
saved for rosier times. When advanced in theory, we can all
“agree” that this is so.

TORTURE 31



The decisions we do actually make in a real-life crisis are
the best evidence of the way we actually do prioritize important,
competing principles and interests. Matters such as rights and
justice are important, but, in the end, are subservient to, and
make way for, the ultimate matter of significance: general happi-
ness. Bad as it seems, framing the African American and impris-
oning the innocent, and torturing the terrorist are certainly no
more horrendous than the decisions history has shown we have
made in circumstances of monumental crisis.

A pointed example is the decision by then-English Prime
Minister Winston Churchill to sacrifice the lives of the residents
of Coventry in order to not alert the Germans that the English
had deciphered German radio messages. On November 14,
1940, the English decoded plans that the Germans were about
to air bomb Coventry.47 If Coventry had been evacuated or its
inhabitants advised to take special precautions against the raid,
the Germans would have known that their code had been
cracked, and the English would have been unable to obtain
future information about the intentions of its enemy.48 Churchill
elected not to warn the citizens of Coventry, and many hundreds
were killed in the raid that followed. Many innocent lives were
sacrificed in order not to reveal the secret that would hopefully
save many more lives in the future.49 Significantly, such deci-
sions (and other similar examples discussed in chapter 7) have
subsequently been immune from widespread or persuasive criti-
cism. This shows not only that when pressed we do take the
utilitarian option, but also that it is felt that this is the option we
should take. In chapter 7 further examples are given that
emphasize this point. 

Now, what we actually do does not justify what ought to
be done. Morality is normative, not descriptive, in nature: an
“ought” cannot be derived from an “is.”50 Nevertheless, the
above analysis is telling because the force of the “punishing the
innocent” objection lies in the fact that it supposedly so troubles
our moral consciousness that utilitarianism can thereby be dis-
missed because the outcome is so horrible that “there must be a
mistake somewhere.” But this claim loses its force when it is
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shown that punishing the innocent and torturing the culpable is,
in fact, no worse than other activities that we condone.

The Role of Rights in a Utilitarian Ethic

The criticism that utilitarianism has no place for rights must be
responded to for the sake of completeness (and in an attempt to
further redeem utilitarianism). Rights do in fact have a place in
a utilitarian ethic, and, what is more, it is only against this back-
ground that rights can be explained and their source justified.
Utilitarianism provides a sounder foundation for rights than any
other competing theory. Indeed, for the utilitarian, the answer to
why rights exist is simple: recognition of them best promotes
general utility.51 Their origin accordingly lies in the pursuit of
happiness.52 Their content is discovered through empirical
observations regarding the patterns of behavior that best
advance the utilitarian cause. The long association of utilitarian-
ism and rights appears to have been forgotten by most. How-
ever, more than a century ago it was Mill who proclaimed the
right of free speech, contending that truth is important to the
attainment of general happiness and this is best discovered by its
competition with falsehood.53

There is a place for rights in a utilitarian theory because dif-
ficulties in performing the utilitarian calculus regarding each
decision make it desirable that we ascribe certain rights and
interests to people that evidence shows tend to maximize happi-
ness54—even more happiness than if we made all of our deci-
sions without such guidelines. Rights save time and energy by
serving as shortcuts to assist us in attaining desirable conse-
quences. By labeling certain interests as rights, we are spared the
tedious task of establishing the importance of a particular inter-
est as a first premise in practical arguments.55 There are also
other reasons why performing the utilitarian calculus on each
occasion may be counterproductive to the ultimate aim. Our
capacity to gather and process information and our foresight are
restricted by a large number of factors, including lack of time,
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indifference to the matter at hand, defects in reasoning, and so
on. We are quite often not in a good position to assess all the
possible alternatives and to determine the likely impact upon
general happiness stemming from each alternative. Our ability
to make the correct decision will be greatly assisted if we can
narrow down the range of relevant factors in light of predeter-
mined guidelines. History has shown that certain patterns of
conduct and norms of behavior, if observed, are most conducive
to promoting happiness. These observations are given expres-
sion in the form of rights that can be asserted in the absence of
evidence as to why adherence to them in the particular case
would not maximize net happiness.

Thus, rights in a utilitarian view do not have a life of their
own (they are derivative, not foundational), as is the case with
deontological theories. Due to the derivative character of utili-
tarian rights, they do not carry the same degree of absolutism or
“must be doneness” as those based on deontological theories.
However, this is not a drawback of utilitarianism but a strength,
because it is farcical to claim that any right is absolute. Another
advantage of utilitarianism is that only it provides a mechanism
for ranking rights and other interests. In the event of a clash, the
victor is the right that will generate the most happiness. As the
next part discusses, the balancing aspect of utilitarianism is the
reason that it is particularly apposite to determining the circum-
stances in which torture is appropriate. 

THE CIRCUMSTANCES IN WHICH

TORTURE IS ACCEPTABLE

The only situation where torture is justifiable is where it is used
as an information-gathering technique to avert a grave risk. In
such circumstances, there are five variables relevant in determin-
ing whether torture is permissible and the degree of torture that
is appropriate. The variables are (1) the number of lives at risk;
(2) the immediacy of the harm; (3) the availability of other
means to acquire the information; (4) the level of wrongdoing of
the agent; and (5) the likelihood that the agent actually does
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possess the relevant information. Where (1), (2), (4), and (5)
rate highly and (3) is low, all forms of harm may be inflicted on
the agent—although the aim is to inflict the minimum degree of
harm necessary to obtain the relevant information. 

The Harm to Be Prevented

The key consideration regarding the permissibility of torture is
the magnitude of harm that is sought to be prevented. To this
end, the appropriate measure is the number of lives that are
likely to be lost if the threatened harm is not averted. Obviously,
the more lives that are at stake, the more weight that is attrib-
uted to this variable.

Lesser forms of threatened harm will not justify torture.
Logically, the right to life is the most basic and fundamental of
all human rights—nonobservance of it would render all other
human rights devoid of meaning.56 Every society has some pro-
hibition against taking life,57 and “the intentional taking of
human life is . . . the offense which society condemns most
strongly.”58 The right to life is also enshrined in several interna-
tional covenants. For example, Article 2 of the European Con-
vention on Human Rights (which in essence mirrors Article 6 of
the International Covenant on Civil and Political Rights) pro-
vides that “everyone’s right to life shall be protected by law. No
one shall be deprived of his life intentionally save in the execu-
tion of a sentence of a court following his conviction of a crime
for which this penalty is provided by law.”59

Torture violates the right to physical integrity, which is so
important that it is only a threat to the right to life that can jus-
tify interference with it. Thus, torture should be confined to sit-
uations where the right to life is imperiled.

Immediacy of Harm and Other Options

to Obtain Information

Torture should only be used as a last resort and hence should
not be used where there is time to pursue other avenues of
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forestalling the harm. It is for this reason that torture should
only be used where there is no other means to obtain the rele-
vant information. Thus, where a terrorist has planted a bomb
on a plane, torture will not be permissible where, for example,
videotapes of international airports are likely to reveal the loca-
tion of the plane that has been targeted.

When it is used, the minimum degree of pain necessary
should be used to obtain the information. In particular, means
that inflict long-term injury should be avoided. 

Admittedly, sometimes the level of pain involved will be
very high, thereby even risking the death of a suspect—as result
of the “thin skull” conundrum (we can never predict with
absolute certainty how people will cope with severe pain). The
intentional killing of a suspect is never justified, however. No
information can be gathered after a suspect is dead. Moreover,
the death of a suspect would significantly add to the antitorture
side of the utilitarian calculus. 

These considerations should not be made public, otherwise
some subjects of torture would have an incentive to hold out,
knowing that there are limits to the amount of pain that might
be inflicted on them. 

An Important Consideration is the Likelihood

of Knowledge or Guilt

As a general rule, torture should normally be confined to people
who are responsible in some way for the threatened harm.
However, this is not invariably the case. People who are simply
aware of the threatened harm, that is, “innocent people,” may
in some circumstances also be subjected to torture. 

It should be noted that people who have information that
can save many lives, if questioned, are morally required to pro-
vide the information. It would be morally wrong for them to
decline to do so, for the same reasons that it is wrong for a
person to refuse to save a baby drowning in a puddle. Thus,
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they are not innocent in a moral sense. This is the same ration-
ale that is used to justify the policy, which is discussed further in
chapter 6, in all common law countries that requires witnesses
to criminal acts to give evidence (under the threat of imprison-
ment) in court cases when subpoenaed to do so. 

Regardless of the guilt of the agent, it is most important
that torture is only used against individuals who actually pos-
sess the relevant information. It will be rare that conclusive
proof is available that an individual does, in fact, possess the
required knowledge; for example, potential torturees will not
have been through a trial process in which their guilt has been
established. However, this is not a decisive objection to the use
of torture. The investigation and trial process is simply one
means of distinguishing wrongdoers from the innocent. To that
end, it does not seem to be a particularly effective process. There
are other ways of forming such conclusions. One is by way of
lie-detector tests. The latest information suggests that poly-
graphs are accurate about 80 to 90 percent of the time.60 There
has been little empirical research done to ascertain the number
of innocent people who are ultimately convicted of criminal
offenses. However, as one example, research carried out in the
United Kingdom for the Royal Commission on Criminal Justice
suggests that up to 11 percent of people who plead guilty claim
innocence.61 The wrongful acquittal rate would no doubt be
even higher than this.

Moreover, it is important to note that even without resort
to polygraphs there will be many circumstances where guilt or
relevant knowledge is patently obvious. A clear example is
where a person makes a relevant admission that discloses in-
formation that would only be within the knowledge of the
wrongdoer. Another example occurred in the recent German
kidnapping case, referred to earlier, where the man in custody
had been witnessed collecting a ransom and had indicated to the
police that the kidnapped boy was still alive.62 Where lesser
forms of evidence proving guilt are available, the argument in
favor of torture is lower.
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The Formula

Incorporating all these considerations, the strength of the case in
favor of torture can be mapped as follows:

W � L � P
T � O

Where:

W = whether the agent is the wrongdoer
L = the number of lives that will be lost if the informa-

tion is not provided
P = the probability that the agent has the relevant

knowledge
T = the time available before the disaster will occur

(“immediacy of the harm”)
O = the likelihood that other inquiries will forestall the

risk

W is a weighting that is attributable to whether the agent
has had any direct connection with the potential catastrophe.
Where the person is responsible for the incident (for example,
planted or organized the bomb), this variable will apply more
strongly. Where the agent is innocent and has simply stumbled
on the relevant information (for example, he or she saw the
bomb being planted or overheard the plan to plant the bomb),
this should be reduced by a certain amount.

Torture should be permitted where the application of the
variables exceeds a threshold level. Once beyond this level, the
higher the figure, the more severe the forms of torture that are
permissible. There is no bright line that can be drawn concern-
ing the point at which the “torture threshold” should be set. 

There is obviously a degree of imprecision attached to this
process and considerable scope for discussion and disagreement
regarding the exact weight that should be attached to each vari-
able. It is important to emphasize, however, that this is not an
argument against the proposal. Many legal standards include
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nonnumerical criteria and employ notions such as reasonable-
ness, proportionality, and immediacy (for example, the notion
of self-defense). The above criteria for the use of torture are
more pointed than many existing legal tests and hence there is
no basis for believing that torture will be sanctioned in inappro-
priate circumstances. 

In addition to the moral argument for torture (as an inter-
rogation device), Dershowitz has argued that torture should be
legalized for harm-minimization reasons. Dershowitz has
pushed for the introduction of “a torture warrant,” which
would place a “heavy burden on the government to demonstrate
by factual evidence the necessity to administer this horrible, hor-
rible technique of torture.”63 He further adds:

I think that we’re much, much better off admitting
what we’re doing or not doing it at all. I agree with
you, it will much better if we never did it. But if we’re
going to do it and subcontract and find ways of circum-
venting, it’s much better to do what Israel did. They
were the only country in the world ever directly to con-
front the issue, and it led to a supreme court decision,
as you say, outlawing torture, and yet Israel has been
criticized all over the world for confronting the issue
directly. Candor and accountability in a democracy is
very important. Hypocrisy has no place.64

The main advantage with requiring a warrant is that the
legality of coercive interrogation techniques would be assessed
before the act, as opposed to being retrospectively judged after
the event. As we shall see in chapter 8, the law of necessity
would already permit torture in the circumstances outlined
above.

Thus, we have seen that the absolute prohibition against
torture is morally unsound and pragmatically unworkable.
There is a need for measured discussion regarding the merits of
torture as an information-gathering device. This would result in
the legal use of torture in circumstances where there are a large
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number of lives at risk in the immediate future and there is no
other means of alleviating the threat. While none of the recent
high-profile cases of torture appear to satisfy these criteria, it is
likely that circumstances will arise in the future where torture is
legitimate and desirable. A legal framework should be estab-
lished to properly accommodate these situations.

In the next four chapters we consider the counterarguments
that have been advanced against our proposal. 
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CHAPTER FOUR

The Slippery Slope Illusion

OVERVIEW OF CRITICISMS OF LIFE-SAVING TORTURE

As noted in the preface, our suggestion that life-saving torture is
morally permissible provoked widespread debate and many crit-
icisms. It is not feasible to respond to all of the criticisms. In the
next four chapters we address the most persuasive and pervasive
criticisms that have been levelled against our position. 

By way of overview, there were four main attacks on our
position. The first is the slippery slope or thin edge of wedge
argument. If torture is condoned in the circumstances we set out
it will supposedly result in the widespread use of torture. Sec-
ondly, and related to this point, is that legalizing torture will
dehumanize society.

A more pragmatic objection to our proposal is that torture
does not work. Suspects that are tortured will, supposedly, not
“fess up.” This is the third main line of criticism. The fourth
point made by some critics is that legalization of torture would
be “antidemocratic.”

We now consider the response in that order.

OVERVIEW OF SLIPPERY SLOPE ARGUMENT

The slippery slope or the dangerous precedent argument (also
often run under the banners of “thin end of the wedge,” “the tip
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of the iceberg,” or the “floodgates argument”) has loomed large
in this debate.1

“If you start opening the door, making a little exception
here, a little exception there, you’ve basically sent the signal that
the ends justify the means,” resulting in even more torture.2 The
slippery slope argument is often invoked in relation to acts that
in themselves are justified, but which have similarities with
objectionable practices, and urges that in morally appraising an
action we must not only consider its intrinsic features but also
the likelihood of it being used as a basis for condoning similar,
but in fact relevantly different, undesirable practices.3

Thus, if our proposal for limited torture is accepted, the crit-
ics argue that it will lead to the greater use of torture—extending
well beyond the narrow parameters of life-saving torture.

This slippery slope criticism is a distraction in this debate.
It deflects attention from our actual proposal and diverts read-
ers to profoundly immoral forms of torture. There is no demon-
strated connection between the two practices other than the
inventive imagination of the critics. 

Proposals cannot be rebutted merely by stating that accept-
ance of them might lead to bad outcomes because it might lead
to similar undesirable practices. If this were the case, even
unquestionably desirable practices would be thwarted. For
example, the suggestion that we should donate more to the
developing world to feed the 16,000 children who starve daily4

could be rebutted by a retort that it might lead the starving
world down the slippery slope of relying on handouts (instead
of being self-sufficient). 

Slopes, wedges, icebergs, and floods cannot be plucked out
on a whim. They need to be constructed or at least verified. 

This is not to say that the slippery slope argument is always
a fallacy. The slippery slope argument has been criticized on the
basis that it logically prevents change and advancement. It has
been suggested that it amounts to the proposition that:

You should not now do an admittedly right action for
fear that you . . . should not have the courage to do the
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right thing in some future case, which ex hypothesis is
essentially different, but superficially resembles the
present one. Every public action which is not custom-
ary either is wrong, or, if it is right, is a dangerous
precedent. It follows that nothing should ever be done
for the first time.5

We do not accept this. It fails to recognize the real force
behind the slippery slope argument, which lies in our propensity
to justify new practices by analogizing from one situation to
another, and our fallibility in discerning the relevant and signifi-
cant factors about the practices we are comparing. But use of
the slippery slope argument to be valid must be sharply focused.
To this end, there are two versions of the slippery slope argu-
ment: the logical and the empirical.

The logical form of the argument is the view that clear
boundaries cannot be drawn around the practice under consid-
eration. In the context of life-saving torture, this form of the
argument is unconvincing. The reasons advanced in favor of
life-saving torture, namely the compassionate desire to save
innocent life, are clear and pointed considerations. A bright line
can be drawn between using torture as a last resort to save inno-
cent lives and using torture as an act of suppression, domina-
tion, or cruelty.

The empirical version of the slippery slope argument provides
that if torture is condoned in any circumstances, it will as a matter
of fact lead to a greater preparedness to use it in other circum-
stances where it is not justifiable. This argument is also flawed.

THE TORTURE FLOODGATES HAVE BURST

First, the floodgates are already open—torture is widely used,
despite the absolute legal prohibition against it. It is, in fact,
arguable that it is the existence of an unrealistic absolute ban on
torture that has driven torture “beneath the radar screen of
accountability,”6 and that the legalization of torture in very rare
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circumstances would, in fact, reduce its use because of the
increased level of accountability.7 Given that there are reports of
torture and ill-treatment from 132 countries, including the
United States, Canada, and France it is not clear that there is
meaningful scope for the practice of torture to increase.

The absolute prohibition on torture is no doubt part of the
reason that the United States engages in rendition, which consists
of apprehending, detaining, transporting, and interrogating ter-
rorist suspects outside the United States, where the suspects
cannot avail themselves of the normal prohibition that applies in
relation to cruel forms of interrogation. In December 2005, U.S.
Secretary of State Condoleeza Rice conceded that U.S. intelli-
gence agencies transport detainees to other countries for coercive
questioning—although she denied that the interrogation was so
coercive as to constitute torture. These comments were made as
the Bush administration came under criticism over allegations
the CIA operates covert interrogation camps for terror suspects
in several countries, including two in Eastern Europe.8

The practice of rendition is unacceptable largely because of
the fact that it is totally unregulated. The justification is neces-
sity—we supposedly need to get the information from the bad
guys. If that is the case, we need to set the parameters for when
this can occur. The absolute formal prohibition on torture
inhibits open and considered discussion on this issue. 

SLIPPERY SLOPES CANNOT BE INVENTED

Secondly, there is no evidence that life-saving torture will lead to
violation of other rights where the preconditions for the practice
are clearly delineated. Empirically based slippery slope argu-
ments only obtain some traction where there is evidence that a
practice similar to that being proposed has expanded beyond its
intended scope of application after the practice was sanctioned.
In order for the empirical version of the slippery slope argument
to have a veneer of plausibility it is necessary to point to a situa-
tion where condoning life-saving torture has yielded widespread
abuse. This is obviously too high a standard in the case at hand
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given that torture has never been legalized in the circumstances
that we propose. The very least that can be expected in such
cases is a close analogy, whereby a state-sanctioned practice that
was founded on a desire to save innocent lives has resulted in
large-scale abuses. There are no such analogies. In fact, the clos-
est analogies to our proposal lead to the opposite conclusion. 

The salient features of our proposal are (i) the motivation
for the practice is compassion; (ii) it involves sacrificing a lower
interest of one person to confer a greater benefit on another; (iii)
it is almost certain that the suspect has the relevant information;
and (iv) approval must be obtained from a state official (prefer-
ably a judge) before the activity can proceed. 

While there are no institutionalized practices that have
these precise four elements, there are some practices that come
very close and none of them has resulted in widespread abuses.
The closest parallel is live donor organ transplants. Elements (i)
and (ii) are identical; the analogy with element (iii) is obvious
given that in most cases we are almost certain that the organ
will be a match and in relation to element (iv) in the place of a
judge is a doctor.

Advances in medicine now make it possible to have proce-
dures such as kidney and bone marrow transplants. These cause
considerable pain to the donors, but confer a great benefit to the
recipients. Less pain is caused by donating blood, but the underly-
ing rationale is the same—hurting one person to benefit another.
The practice of live donor transplants has not resulted in large-
scale abuse. People are not plucked from the streets to have their
organs plundered. Of course, the difference between this and our
torture proposal is that the organ transfer process is consensual.
This is not a relevant difference because nonconsensual practices
based on the same rationales have also not lead to abuses.

To this end, a clear example is the process of criminal pun-
ishment. All nations imprison people who are regarded as being
a risk to the community.9 Some nations even kill their worst
offenders. This institutionalized system of harm infliction has
certainly resulted in some degree of abuse regarding the use of
detention or state-sanctioned execution; however, in statistical
terms abuses are relatively rare—certainly far less than the harm
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caused if we did not have a system for incarcerating wrongdoers.
Even laws that permit citizens to use self-help measures to

inflict (even lethal) harm such as self-defense and necessity have
not resulted in significant abuses. This is despite the fact that
such laws are “gray” in application and the lawfulness of the
conduct is generally evaluated after that fact. 

The trend is all one way. Compassion-based laws that
involve direct harm to one person for the benefit of another
person or the wider community do not lead to widespread
abuses. There is no reason to believe that the situation would be
any different in relation to our proposal. 

This is not to say that the empirical version of the slippery
slope argument is always without foundation. In fact, one of us
has relied on it heavily in the context of the voluntary euthanasia
debate to argue that the practice should not be legalized in West-
ern countries because it is likely to lead to abuses in the form of
nonvoluntary euthanasia. This argument is based on wide-rang-
ing data from the Western nation which has the longest tradition
of legalizing euthanasia (the Netherlands), which showed that in
a climate where voluntary euthanasia is permitted a large
number of incidents of nonvoluntary euthanasia occur. The
important aspect of this line of reasoning is that the slippery
slope argument was not plucked out; rather, it was empirically
grounded.10 Of course there is scope to argue against the validity
of the slippery slope theory in the euthanasia context. For exam-
ple, it could be suggested that despite the apparent similarity
between the Netherlands and many other Western nations there
are in fact subtle (but relevant) unique social and cultural
dynamics that exist in the Netherlands. Nevertheless, in the case
of euthanasia a foundation for the slippery slope argument was
laid. Not so in the case of the torture debate—here the critics
have not got past the creative thinking stage.

So why is it that compassion-motivated practices that
involve setting off the interests of one individual against those of
another or the common good do not result in widespread
abuses? There is no clear reason for this. But speculating, for
one moment, we believe it is because most people seem to have a
genuine dislike for the concept of harming others and, rightly,
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give less weight to speculative benefits than certain harms. We
are never quite sure that the bone marrow transplant will work
or that capital punishment or imprisonment are effective, but
we are sure that they cause hardship to the donor and the
wrongdoer. Thus, we tread warily when it comes to engaging in
such practices. Rather than building slippery slopes, we erect
increasingly high barriers to such practices. Such is likely to be
the case with life-saving torture. 

The critics have catalogued at great length past episodes of
torture. They missed one elementary point. None of the abuses
in places such as Guantanamo Bay, Algiers, Northern Ireland,
Iraq (by Iraqi and U.S. forces), Greece, Israel11 and any of the
more than 100 or so other locations where torture has occurred
were caused by a slide down the slippery slope from life-saving
torture to torture for reasons of punishment and domination.
These incidents of torture generally occurred against the
backdrop of widespread hatred and anger in war or war-like sit-
uations where there was a suspension of even the most funda-
mental moral standards. Torture did not cause this. It was a
symptom of the intense hatred that occurs when groups start
killing each other for reasons such as race, land disputes, and
religious differences. Alternatively, the cases of torture referred
to by the critics relate to clandestine activities by misguided
security officials “fishing” for information—the disanalogy with
our proposal is evident.

Thus, in the context of the torture debate the only evidence
of the slippery slope argument is that many of the critics have
lost their intellectual balance and slid down the slope of placing
undue reliance on the slippery slope argument. 

CONCLUSION REGARDING SLIPPERY SLOPE ARGUMENT

The slippery slope argument, though probably the most
common criticism of our proposal, is the easiest to rebut. Some-
times there are no slippery slopes or wedges with thin parts to
be found and there is not even a trickle behind the floodgates.
Such is the case with life-saving torture. There is no evidence to
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suggest that an institutionalized practice of inflicting pain on
one person to save another or for the common good will lead to
abuses. Capital punishment and kidney and bone marrow trans-
plants illustrate this. 

We condone torture only in one circumstance: as a means
to save innocent lives. We condone it only for one reason: com-
passion. A framework based on these criteria has little prospect
of being extended to encompass malevolent practices. The slip-
pery slope argument is a distraction in the context of our pro-
posal. Slippery slopes, thin-ended wedges, and icebergs with
small tips cannot be plucked out of thin air to fill logical defi-
ciencies in one’s argument. They have to be verified and proven. 

The slippery slope argument in the context of this debate is
an illustration of intellectual sloppiness or expedience. The
analysis is sloppy because the critics have failed to discern the
salient aspects of the torture to save life proposal and thereby
misrepresented where it might lead us to. Torture for compas-
sionate reasons is no more an act of brutality than surgery to
transplant a kidney from one person to save another person.
That is the path we are going down, not brutalizing people out
of hatred. 

The slippery slope argument is an expedience in this debate
because it is employed by some critics as a basis to avoid consid-
ering the actual proposal at hand (torture to save lives) and
instead is used as a launching pad to embark on a nonresponsive
dissertation about practices that have little connection with the
proposal. Torture for life-saving purposes is far removed from
any of the instances of the barbaric, punitive forms of torture
mentioned by the critics. Yes, we all hate the thought of torture,
but torture as has been practiced throughout history has at best
a remote connection with our proposal.
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CHAPTER FIVE

Life-saving Torture Is
a Humane Practice

TORTURE WILL NOT DEHUMANIZE SOCIETY

The argument that condoning torture in any circumstances will
brutalise or dehumanize1 is flawed because it takes an unduly
narrow perspective of the proposal at hand and mischaracter-
izes the motivation for the proposal. 

It should be noted that this criticism is sometimes put as a
stand-alone argument. On other occasions it is a premise of the
slippery slope argument, along the lines that any torture will
result in more torture because it will desensitize people to the
suffering of others. 

There is no doubt that inflicting pain on people is bad. In our
view, the reduction of pain should be one of the highest-order
moral imperatives. But there is no basis for ranking one person’s
pain more importantly than that of another. When we are con-
fronted with a situation where we must chose between who will
bear unavoidable pain, we need to take a pain-minimization
approach. To this end, there is no question that causing (even
intense) physical pain to a suspect causes less pain than allowing
many people to be blown up. The enduring pain that would be
felt by the relatives of the victims grossly outweighs the physical
pain inflicted on the suspect.
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In assessing the potential dehumanizing aspect of a pro-
posal, there is no logical or moral basis for focusing on the
interests of only one agent in the dilemma. All affected parties
must be given equal consideration. Sure speculative conse-
quences (in this case the likelihood that killings of innocent
people will be actually averted) weigh less than certain conse-
quences (the pain inflicted on the suspect), but at some point the
speculative side of the scales (where, for example, there are a
large number of lives at stake) are so heavy that they outweigh
certain bad consequences. 

The critics fail to extend their moral horizons beyond the
interests of the suspect. This individualistic account of morality
represents a far greater threat to our “humanity” than torturing
suspects to save lives. A society that stood by and refused to
take all reasonable steps to save innocent life would be vastly
different to the one in which we currently live. Rescuers would
not be permitted to push aside bystanders for fear of bruising
them, ambulances would not rush to save sick people for fear of
colliding into other cars, police would not pursue criminals for
the same reason, people would not undergo security checks at
airports before they boarded their planes (because it interfered
with their right to liberty and privacy), and we would be content
with stating what a pity it is that many innocent were murdered
in a possibly preventable incident on the basis that we did not
want to apply physical pressure to a suspect. This is approach-
ing moral nihilism. 

TORTURE WILL NOT DEHUMANIZE THE TORTURER

A related objection that has been raised to life-saving torture is
that it will dehumanize the torturer (as opposed to society in gen-
eral). The evidence, however, is to the contrary. Throughout his-
tory people have been inflicting pain on individuals and
sustained no demonstrable moral bruises. Nowadays surgeons
do it as part of their day-to-day affairs. While in most countries
anesthetic removes the pain during surgery, some forms of sur-
gery cause significant pain and discomfort during the recupera-
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tion phase. Moreover, prior to the discovery of anesthetic, sur-
geons would perform procedures that caused almost unthinkable
levels of pain, such as limb amputations.2 While the goal of the
surgeon’s action is not to inflict pain, the same applies in relation
to the torturer—who is ultimately seeking to save life. Nowadays
prison guards lock up prisoners in small cells; some parents still
smack their children, and some people kill in self-defense.

Some critics give examples of torturers who have regretted
their actions once they have come to learn that their “cause”
(for example, warring against another country) was unjust.3

This is irrelevant to our proposal. We leave no scope for issues
of moral subjectivism or relativism or for changed perceptions
regarding the justness of torture. Killing innocent people is bad
—nearly always so—irrespective of which ideological or norma-
tive position one happens to adopt. Proportionate actions taken
to prevent this are objectively morally sound4 and hence (ratio-
nally) there is no scope for regret about such matters. 

CONCLUSION REGARDING DEHUMANIZING CRITICISM 

The dehumanizing criticism is misguided to the point of being
contradictory. If standing idly by allowing innocent people to be
killed does not dehumanize society, inflicting physical persua-
sion on a suspect logically cannot. Moreover, all nations permit
individuals and security officials to inflict far higher levels of
harm, such as killing in self-defense, than torture.5 If we are not
dehumanized now, torture will not make any difference. 
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CHAPTER SIX

Torture Is Effective

OVERVIEW OF ARGUMENT THAT TORTURE

CANNOT WORK AND RESPONSE

The argument that we should not use torture in any circum-
stances because suspects will not provide the relevant informa-
tion is potentially a knock-down argument against our proposal.
Certainly if this objection was valid we would change our minds
and not countenance torture in any circumstances. However, the
first thing to note about this argument is that it is not in principle
an objection. Rather, it demonstrates a supposed practical flaw
identified with life-saving torture. Presumably, if this obstacle
was overcome the critics would then agree with the proposal.

The criticism that torture does not work has been advanced
by many. The most persuasive paper on the issue is that written
by Philip N. S. Rumney.1 The paper is well measured in its
analysis and well researched in its scope. Rumney concludes
that torture suspects often do not divulge the information that is
sought from them. 

There are however two fundamental flaws in his paper in
the context of the discussion at hand. None of the instances of
torture he considers are similar to the circumstances in which we
advocate torture should occur and the means in which it should
be administered. Nearly all of the torture cases discussed by the
critics involve torture being used for reasons of punishment or
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domination and humiliation where there is little evidence to sug-
gest that the victim actually possesses the relevant information.
Moreover, the pain inflicted was often crude, rather than being
inflicted in a clinical institutional setting where the means used
are designed to cause the minimum necessary short-term pain
while having the least possible long-term effects.

Secondly, the examples Rumney refers to, as wide-ranging
as they are, are no more than anecdotal accounts—it is easy to
give as many contrary examples where torture was effective. 

In relation to many of the examples of torture provided by
the critics, torture likely did not work because the victim did not
actually have the relevant information (and as a result was
forced to lie); other times it would not have had the desired out-
come because unsophisticated pain-inducing means were
invoked. This is not what is being countenanced by our pro-
posal. Fishing expeditions are not permitted—it must be virtu-
ally certain that the suspect has the information. 

EXAMPLES OF EFFECTIVE TORTURE

Despite the crude nature of previous incidences of torture, there
is a strong evidence that sometimes torture is effective at elicit-
ing information and it does save innocent lives.2 This is a point
accepted by most of the critics.3 For example, Israeli authorities
claim to have foiled ninety terrorist attacks by using coercive
interrogation.4 It is also claimed that information provided as a
result of torture enabled the French to foil terrorist attacks in
the Algiers.5 One of the people doing the torturing in the Algiers
was General Paul Aussaresses. In his book he cites “a string of
instances in which he was able to find bombs and break up ter-
rorist cells as a result of torture.” He claims that he quickly dis-
covered that “the best way to make a terrorist talk when they
refused to say what he knew was to torture them.”6

A Bush aide recently noted that torture is an essential tool: 

“We’re talking about the most successful intelligence
gained in the war on terror coming from these pro-
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grams,” he says. Details are hard to come by, but Sen.
Kit Bond, a member of the Senate Intelligence Com-
mittee, [said] . . . that “enhanced interrogation tech-
niques” worked with at least one high-level Qaeda
operative, 9/11 mastermind Khalid Shaikh Moham-
med, to thwart a plot. Bond would not say which one,
but among foiled plots vaguely described by the White
House and linked to “KSM” was a scheme to attack
targets on the West Coast of the United States with
hijacked airlines. The planning for such a “second
wave” attack may have been in the early stages.7

A U.S. investigator (by the pseudonym of Chris Mackey)
who went to Afghanistan to question Al Qaeda suspects follow-
ing the U.S. invasion in 2001 has commented that effective
interrogation is not possible without the use of torture.8

Palmer also notes that in 1995 the Philippines’ intelligence
service provide information obtained through torture to Amer-
ica that helped foil an Al Qaeda plan to crash eleven planes
carrying 4,000 people into the ocean and to crash an explosive-
filled Cessna into CIA headquarters.9 Marcy Strauss gives the
example of notorious terrorist Abu Nidel who was “broken” by
Jordan officials and the 1993 World Trade Center bombings
which were cracked by the Philippines when they threatened to
torture a suspect.10

Much has been made by the critics of CIA manuals (the
Kubark Counterintelligence Manual and the Human Resource
Exploitation Manual) that in parts indicate that torture is often
ineffective. It is foolhardy, however, to believe that these docu-
ments, which are dated 1963 and 1983, respectively, encompass
the sum experiences or collective attitudes of even the CIA
toward torture. 

If the considered view of the CIA was that torture was not
effective in most cases, it seems incredulous that U.S. President
George W. Bush and Vice President Dick Cheney would have
lobbied Congress so hard to exempt the CIA from legislation
(sponsored by Senator John McCain) that bans “cruel, inhu-
man, and degrading treatment of prisoners in the detention of
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the U.S. Government” and allow the CIA to torture suspects
where this was necessary to prevent a terrorist attack.11

Bush initially refused to endorse the Bill, stating that he
hoped to reach an agreement with McCain. The agreement
being sought related to a proposed narrower definition of tor-
ture, which would probably allow some form of harm to be
inflicted on wrongdoers.12 Ultimately, the Bush administration
buckled under congressional pressure because repeated pris-
oner-abuse scandals were proving to be too damaging to
America’s international reputation. However, this was not
until some important concessions were introduced into the
Bill, including a defense for people who violated the prohibi-
tion in circumstances where they believed they were following
a legal order.13

After the Bill was passed Senator John McCain conceded
that it might not apply in the extremely rare case of a suspect
who knew of an imminent attack. In the Bill, torture and cruel,
inhumane treatment is defined as that which “shocks the
conscience.” McCain stated that torture in the ticking time situ-
ation, “would not shock the conscience. And in that million-to-
one situation, then the president of the United States would
authorize it and take responsibility for it.”14

During this debate, a former top adviser to Bush in Iraq,
Robert Blackwill, who was national security adviser during
Bush’s first term, said that torture should never be totally ruled
out. He stated:

Of course torture should not be widespread and of
course there should be extraordinarily stringent top-
down requirements in this respect. But never? . . . I
wouldn’t say never. [Blackwill, answering questions
from the audience, said that when he taught a class for
executives at Harvard University’s John F. Kennedy
School of Government, the case that caused the most
“confusion” involved a fictional detainee whose
organization was threatening to detonate a nuclear
weapon in New York City]. 
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You have reason to believe he knows where it is. Do
you torture him? . . . It does seem to me that circum-
stances matter here and . . . I’m not an absolutist in
this regard.15

Recently, U.S. Secretary of State Condoleezza Rice has
claimed that rendition has “prevented attacks in Europe” and
“saved innocent lives.”16 Former President Clinton in October
2006 also stated that in extreme cases the president should be
able to sanction the use of torture.17 In late September 2006, the
U.S. House of Representatives by a vote of 253 to 168 approved
of the Military Commissions Act (HR6166). The following day
the Senate approved its version of the Bill (S.3930) by a margin
of 65 to 34. The President signed the law on October 17, 2006.
The Act, while ostensibly prohibiting torture was seen as a
major victory for the Bush Administration’s tough stance on the
“war on terrorism.” The law prohibits “grave breaches” of
Article 3 of the Geneva Convention, including “cruel or inhu-
mane” punishment. The definition of cruel or inhumane in the
bill is so broad that it does not include certain forms of harsh
treatment. Moreover, the President is given the power to inter-
pret the meaning of the Geneva Convention Standards, making
the prohibitions against torture largely discretionary.

Thus, torture is effective sometimes—possibly often. Crit-
ics’ examples of failed torture can be rebutted by giving at least
an equal number of examples where it has been effective and
further rebutted by the realization that the torture events they
refer to were often punitive fishing exercises—certainly there is
no evidence to suggest that the torturers were overly concerned
to validate that the suspect had the requisite information before
they commenced the torture. 

ANECDOTAL EVIDENCE NOT PERSUASIVE

The underlying problem with the way that this aspect of the
debate has developed is that it is in danger of degenerating into
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a distracting and superficial numbers game—with the winner
supposedly being the side that can provide the most number of
examples to support its contention. As is discussed below, the
above examples of effective torture are not catalogued to claim
victory on this issue, but rather to illustrate how easily the num-
bers game can be played. 

Before moving to more sagacious matters, we underline the
futility of the numbers process engaged in by some of the critics.
This is a device that has not been confined to the ultimate effec-
tiveness of torture. Some critics have also gone to lengths to dis-
cuss the reasons why torture is supposedly unlikely to work.
This has even been in relation to issues where the numbers ava-
lanche against them. 

Some critics have argued that our proposal is unsound
because of the difficulties involved in identifying persons who
have the relevant knowledge. To buttress their argument they
give examples of errors made by police and security officials in
making false arrests.18 The fallacy in this argument is that it
attempts to extrapolate the exception into the rule. For every
false arrest it would be possible, literally, to give hundreds and
perhaps thousands of examples of the “right” person being
detained or questioned. Often there is little doubt that a person
is involved in a criminal activity. Sometimes they make admis-
sions, other times they are caught on surveillance cameras
before the attack (as were the London bombers in July 2005—
although the tape was not noticed until after the bombs
exploded), and so on. The fact that sometimes mistakes regard-
ing identity are made is no more an argument against our pro-
posal than it is for abolishing the whole criminal justice system
given the number of innocent people that are falsely imprisoned.

Given the clandestine nature of torture and the almost total
dearth of reliable data kept, it is verging on intellectual dishon-
esty to purport to provide an overarching account or precise
summary of the extent to which torture victims “fess up.”19 The
only salient points to be drawn about the effectiveness of torture
are (i) that we know as a fact that humans dislike pain and will
try to avoid it, and (ii) all the information from past instances of
torture reveals only the following: sometimes it has resulted in
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suspects divulging information to security officials who have
used the information to save other people; sometimes it has not
been effective. 

It is not easy to find situations where torturers take at least
some steps to ensure that the suspect has the relevant knowledge
and the torture is not partially at least motivated by an instu-
tionalized dislike of the victim, as is normally the case in rela-
tion to war-time situations. Yet it is possible to obtain data that
has some usefulness regarding the effectiveness of torture. 

In this regard we need to look to more “mundane”
instances of torture, as opposed to torture in war-like settings,
which is often motivated by intense hatred toward the victim (as
opposed to a genuine desire to obtain information—especially
information that it is known is in the possession of the victim)
and in circumstances where the rule of law is often suspended. 

The closest analogy that can be made with our proposal
relates to garden-variety police investigations. Police do not nor-
mally have a strong desire to punish any particular section of
the community and take some steps to ensure that they only
arrest people in relation to whom there is evidence of involve-
ment in the crime in question. Sometimes police break the law
and beat up suspects in a bid to ascertain the truth. Given that
they do not normally have a preexisting dislike of the suspect,
their techniques are presumably motivated at least partly by
considerations of information gathering so that the crime can be
solved. The ultimate motivation, one assumes, is to enhance
community safety as opposed to a desire to humiliate or punish
the suspect.

In this setting there is a plethora of instances where the will
of suspects has been overborne (at least according to the find-
ings of courts) as a result of police beatings, threats, and other
acts of thuggery. We are not talking about contrived confessions
to stop the beatings and the like, but reliable confessions made
to stop the pain.20

And if suspects are willing to betray themselves by confess-
ing to crimes which will result in their long-term incarceration,
it follows that they will betray their cause and provide informa-
tion that will save innocent lives. 
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Moreover, one of the central pillars of the court process in
the common law system of justice is built on the bedrock
assumption that coercive interrogation works. All people in
common law countries must give evidence in court when sub-
poenaed to do so (save rare exceptions such as legal professional
privilege). This is even when they have no connection to the
case, apart from having been unfortunate enough to be a wit-
ness to a relevant event. Many people have no desire to get
involved in any form of litigation. It is often stressful and nearly
always time consuming. Sometimes it puts them at risk of
reprisal by a party to the proceeding. Despite this, they are
always forced to give evidence under threat of imprisonment if
they do not. It is assumed that this coerced evidence is truthful.
Why should the presumption be displaced when the coercion
comes not from the threat of imprisonment but the more acute
threat of physical pain? 

Thus, the argument that torture never works is unsupport-
able. Rather, the most accurate assessment of the efficacy of tor-
ture as an information-gathering device is that it will sometimes
fail, while on other occasions it will succeed. We agree with
Rumney that the issue of effectiveness is central in this debate.
The way forward here is to obtain more pointed data regarding
the circumstances in which torture has been effective and when
it has failed. The study could only be retrospective—no one
would seriously contemplate actually torturing people for
experimental purposes.

The surveyed cases should be confined to instances of tor-
ture that as closely as possible resemble the torture framework
we suggest, where the mistreatment is not for punitive reasons
and the suspect is known to have the relevant information. To
this end, the only viable respondents would consist of former and
serving police officers, who would need to given a blanket immu-
nity from prosecution for the information that they disclosed.

It is important to note that the results of such a study
cannot lead to the conclusion that torture is never justifiable. If
it transpires that even the most effective torture techniques only
elicit the relevant information in a small number of cases this
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would mean that the plus side of the scales would need to be
heavier than first proposed for torture to be justified. If thou-
sands of lives were at stake even a 20 percent likelihood that
torture would be effective would justify its use. 

Ultimately, we cannot be guaranteed that torture will work in
any given instance, but we can be virtually certain that doing noth-
ing will fail when we are faced with an imminent catastrophe.

CONCLUSION REGARDING ARGUMENT

THAT TORTURE IS NOT EFFECTIVE 

There is no relevant evidence that torture cannot work in the
circumstances we outline. The “evidence” to the contrary that is
proffered by the critics has been overstated in terms of its rele-
vance to our proposal. The empirical data cited by the critics
regarding the outcome of other incidents of torture can be dis-
missed on the basis that it occurred in a different setting to that
we propose. Reported incidents of torture are invariably crude
acts of violence done for reasons of punishment, domination,
and humiliation in circumstances where there is little basis for
believing that the victim has relevant information. This is quali-
tatively different to inflicting physical persuasion in a clinical
setting where the suspect is known to have the relevant informa-
tion. Having said that, even in relation to the crude forms of
torture that have been practiced the evidence shows that this has
been effective in saving many lives. 

Related to this point is the argument that we should never
torture because we can never be sure that the suspect has the rel-
evant information. This is wrong. We can be sure of this, at least
to the same degree of certainty that is required before we take
other decisive steps, such as acting in self-defense or imprisoning
or executing prisoners or going to war against other countries.
Like all decisions, we must base our choices on the best evidence
at the time. A requirement of perfect knowledge as a precondi-
tion to action would freeze all human activity—we would not
even go to work in the morning because we could never be sure
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that we would not be hit by the next bus. There is no logical
basis for demanding perfect knowledge only in proposed cases of
torture. The fact that this argument has no credibility in other
contexts shows that it is a misapprehension in the context of tor-
ture.
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CHAPTER SEVEN

Torture Is Not Antidemocratic

MOST PEOPLE FAVOR TORTURE

Another supposed downside of torture is that it is antidemoc-
ratic or will corrupt democracy. Some critics have even put it
as high as that it will have a “devastating effect” on democ-
racy.1 This is a confusing argument because its main premise is
not spelled out. Democracy is a complex and ill-defined
notion. If it means majoritarianism, as many believe to be the
case, then a lawfully elected government can obviously
through its normal political process legalize torture. If the
normal law-making process is observed, then life-saving tor-
ture and democracy sit harmoniously.

It is certainly not inconceivable that a robust and free
democracy would permit life-saving torture. The latest News-
week poll on the subject shows that: 

44 percent of the public thinks torture is often or
sometimes justified as a way to obtain important infor-
mation, while 51 percent say it is rarely or never justi-
fied. A clear majority—58 percent—would support
torture to thwart a terrorist attack, but asked if they
would still support torture if that made it more likely
enemies would use it against Americans, 57 percent
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said no. Some 73 percent agree that America’s image
abroad has been hurt by the torture allegations.2

These findings are confirmed by a more wide-ranging poll
by AP-Ipsos reported in December 2005. It showed that in addi-
tion to Americans, a majority of people in Britain, France, and
South Korea also approved of torturing terrorism suspects in
rare instances. In Canada, Mexico, and Germany, the commu-
nity is split on whether torture is justified in any circumstances.
Of the nine countries surveyed, only majorities in Spain and
Italy opposed torture in all circumstances.3

SOCIETIES, WHEN PRESSED, ALWAYS CHOOSE

THE LESSER EVIL

Moreover, as we noted in chapter 2, when (democratic) societies
have their backs to the wall and they are forced to make diffi-
cult choices, they invariably go down the path of least harm. In
chapter 3, we gave several examples of the preparedness of gov-
ernments to sacrifice the interests of individuals for the greater
good, such as forcing soldiers to go to war and the like. The
principle behind such decisions has not been challenged by the
critics. But for illustrative purposes we add to the catalogue of
situations that make it clear that, when forced to chose between
two evils, we always elect for the lesser evil. Notions of individ-
ual rights go missing in the process. 

The English Court of Appeal in the case of Re A (Children)
in 2000 held that it was permissible to kill one conjoined twin in
order to improve the chances that the other would live. This was
despite the fact that there was no guarantee that the stronger
twin would survive the operation.4 Why did the Court make this
decision? Pressed to make a choice between important conflict-
ing rights, the judge resolved the matter “by choosing the lesser
of the two evils and so finding the least detrimental alternative.”5

For another “real life” example of what we do in extreme
cases, refer to the Zeebrugge disaster in 1987. Dozens of people
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were in the water and in danger of drowning. They were near
the foot of a rope ladder, but their route to safety was blocked
for at least ten minutes by a young man who was petrified by
cold or fear (or both) and was unable to move. The corporeal
gave instructions to push him off the ladder. He was never seen
again. What if instead of blocking the ladder the young man
refused to provide the pin number to release the ladder? There is
not too much doubt that he would have been subjected to some
“physical persuasion.” 

Continuing with the real-life theme (to finally bury the
claim that the examples we cite belong in the realms of fiction),
as noted in the previous chapter, most countries have laws that
compel witnesses to give evidence in court. This is even if they
do not wish to and in fact have strong reasons for not giving evi-
dence. Yet we compel them to do so, no matter what level of
mental anguish this causes them and the level of danger that this
places them in. A recent illustration involves twenty-seven-year-
old Melbourne lawyer Zarah Garde-Williams. She was found
guilty of contempt of court for refusing to testify against two
“gangsters” who had murdered her boyfriend. The murders
were in the context of unprecedented underworld killings in
Melbourne resulting in the execution-style killings of more than
20 “gangland” figures over several years. During questions by
the judge about her involvement with the victim (her former
boyfriend), she wept in the witness box and responded that she
was “unable to answer questions due to fear for [her] safety.”
One of the accused threatened her and she said that she believed
she would get her “head blown off” if she gave evidence. She
applied to enter a police witness protection program but this
was rejected. Still, the fact that Ms. Garde-Williams thought she
would be killed if she gave evidence and was obviously trauma-
tized about the prospect of giving evidence did not find much
favor with the judge. In finding her guilty of contempt for refus-
ing to answer the questions, Justice Harper stated that her fear
was no excuse for not giving evidence and that if other witnesses
in murder trials also refused to testify, “no system of justice
could survive.”6
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Thus, here we have a situation where the criminal justice
system is using the threat of imprisonment to coerce informa-
tion from a traumatized innocent individual who has reasonable
grounds for believing that she would be killed if she obeyed the
law. Given a choice between this ordeal and a dose of physical
persuasion there would be no doubt that many people would
prefer the former. As a community we often treat individuals
very harshly when the common good is at stake. It is an undeni-
able fact. Yet democracy remains in tact. 

And as a side issue, note the absence of the arguments that
are used against our life-saving torture proposal in the context
of compelled witness disclosure. In this context, there are no
utterances along the lines that we should not force witnesses to
give evidence because we can never be sure that the witness has
the evidence, the witness might lie, and so on. These arguments
resonate very strongly with the torture critics but are muted in
the context of other institutionalized practices that can have a
crushing impact on individuals. These arguments are in reality
just as futile in the context of torture. 

Some critics have sought to pad out the notion of democracy
slightly by suggesting that it is built on the foundation of respect
for individuals and human rights and that torture runs counter to
this. This in essence is the dehumanizing point repeated under a
different banner. If democracy does entail respect for individuals
and human rights, then surely each individual counts equally in
this process, including that of potential victims.

Even if we move from strictly majoritarianism accounts of
democracy to more expansive and sophisticated accounts of the
nature of democracy, which contend that democracy is a sub-
stantive rather than a procedural concept, there seems no scope
for labelling the institutionalization of life-saving torture as a
threat to democracy. For example, the democratic ideal adopted
by Samuel Freeman provides that the only political and social
institutions that are justifiable by Democratic sovereignty are
those that reflect the interests common to all people. It can
hardly be doubted that the highest-order interest shared by at
least most people is the right to life.7
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Moreover, as is noted by Palmer, countries such as France,
Britain, and Israel have all used torture widely over the past fifty
years and “none has sunk into barbarism, or ceased to be a law-
governed democracy.”8

If the critics want to persuasively advance the democracy
counter, they need to spell out the key indicia of such a concept
and how it is incompatible with going down the path of the
lesser evil. The critics have much work to do on this front. 

CONCLUSION REGARDING

ANTIDEMOCRATIC ARGUMENT

The antidemocratic criticism is factually wrong. The history of
humankind shows that when societies are threatened they prior-
itize the common good over individual interests. This was a
point developed in chapter 3. The critics have not referred to a
single counterexample to our claim. 
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CHAPTER EIGHT

The Real Divide
Where Responsibility Starts and Ends

WHY THERE IS NO AGREEMENT ON TORTURE

Despite the size of the apparent gulf between us and the critics,
in important respects there is considerable consensus. We both
approach the issue from the perspective that it is bad to inflict
pain, and we agree that compassion should drive moral out-
comes. While there is disagreement regarding the effectiveness
of torture, this relates to a difference in degree, not nature (the
critics do not contend that torture never works). And we are
confident that the critics would agree the right to life is more
important that the right to physical integrity—at least we doubt
that a tenable argument could be mounted to the contrary.

Thus, the main central point of difference that remains is
the application of the slippery slope argument. This does not
seem to appear to be sufficient to explain the gulf between our
respective views. 

THE NOTION OF PERSONAL RESPONSIBILITY

In our view, a large part of the reason for the difference in our
conclusions on torture relates to a notion that has not featured
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in the surface nature of the debate. This is the notion of respon-
sibility. The fundamental divide between us and the critics is
that invariably when they present their views they focus on the
brutality of torture. On the other hand, we focus on the need to
save innocent lives. The critics rarely comment on the other side
of their antitorture proposal—the cruelty associated with stand-
ing idly by as innocent people are killed. This point is also made
by Louis Seidman:

[Opponents of torture] focus on the human suffering
imposed by the use of certain techniques but are
unwilling to broaden their concern to suffering that
might be caused by the failure to use them. Instead,
many of them adopt as an article of faith that these
techniques are never useful.1

The moral horizons of the critics, it seems, are transfixed
on the plight of the suspect. This is arbitrary. The critics need to
lift their horizons and consider the interests of all the parties
whose interests are likely to be affected by the decision regard-
ing whether or not to torture the suspect. This is a glaring fail-
ure on behalf of the critics. Thus, we are not told, for example,
what response is suitable to give to the relatives of innocent
people killed in a potentially preventable murderous act. A copy
of the Convention against Torture, even if framed, would surely
not suffice. 

This involves some speculation, but the reason that the crit-
ics do not go there—and spell out which principle justifies not
acting to save the innocent people—we believe is because they
are (indirectly) relying on what is potentially the strongest coun-
terargument to the proposal to allow life-saving torture. 

A criticism that is often made of utilitarianism is that it
does not give sufficient space for people to pursue their indi-
vidual projects and requires us to take too much responsibil-
ity for actions and events not of our doing. The classic
illustration of this is the famous Jim and Pedro example by
Bernard Williams.
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Jim is a botanist on an expedition in a small South Ameri-
can town where the ruthless government regards him as an hon-
ored visitor from another land. He goes into town and sees
twenty Indians tied up. Pedro, the captain in charge, explains
that the Indians are a random group of inhabitants who, after
recent protests against the government, are about to be executed
to deter others from protesting. Since Jim is an honored guest,
Pedro offers him the “privilege” of killing one of the Indians
himself. If he accepts, as a special mark of the occasion, the
other Indians will be spared. If he refuses, they will all be killed.
Jim realizes it is impossible to take the guns and kill Pedro and
the large number of other soldiers. The Indians and other sol-
diers understand the situation, and the Indians are begging for
him to take up the offer.2

Williams argues that if Jim were a utilitarian he would kill
the Indian. Williams himself has trouble accepting this outcome.
Williams’ quarrel is not necessarily with the result that utilitari-
anism commits one to (in fact, he has subsequently stated that
he too would shoot the Indian), but with the reasoning process
employed by the utilitarian to resolve the dilemma. Williams
contends that utilitarianism cuts out considerations that most
would think integral to such cases, such as the idea that each of
us is specially responsible for what we do, rather than what
others do. This, therefore, supposedly makes utilitarianism
unintelligible, because it fails to appreciate the relationship
between a man and his projects.

Antitorture proponents, at least implicitly, by failing to
expressly consider the interests of the innocent people at risk,
seem to be endorsing this account of personal responsibility.
There is some merit in this view. As individuals, we cannot be
expected to take responsibility and attempt to correct all the
potential injustices that we can potentially cure. This would
make life intolerable and cut us off from many of the activities
that give life meaning and purpose. People achieve happiness
not only by making other people happy but through a vast
range of projects such as being committed to persons, causes,
institutions, or a range of other activities.3
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WE ARE RESPONSIBLE FOR FAILING

TO SAVE INNOCENT PEOPLE 

However, the notion of personal responsibility is ultimately not
so narrow as to enable societies to avoid responsibility for pre-
ventable deaths. At the personal level, our obligations are cir-
cumscribed by the maxim of positive duty. This is the view that
we must assist others in serious trouble, when assistance would
immensely help them at no or little inconvenience to ourselves.4

There are occasions when acting morally requires us to do
more than merely refraining from certain behavior; where we
must actually do something. Morality defined exhaustively as a
set of negative proscriptions fails to explain why it is morally
repugnant for Bill Gates to refuse to give his loose change to the
starving peasant whose path he crosses, or why it is wrong to
decline to save the child drowning in a puddle in order to avoid
getting our shoes wet, or to refuse to throw a life rope to the
person drowning beside the pier.

Torturing a suspect to save other people from being killed
arguably does not come within this principle—inflicting pain on
another person is no minor inconvenience. 

However, different considerations apply regarding govern-
mental obligations and the institutionalization of practices.
Governments have a duty to put in place practices and processes
that balance the countervailing interests of all the citizenry
regarding the actual and foreseeable practices and events. Thus,
they are required to form defense forces, police forces, courts,
and hospitals. In the operation of such institutions, each individ-
ual’s interests must count equally.

Given that it is foreseeable that people will continue to
engage in activities that threaten the lives of others, it is remiss
of the government not to develop a framework for dealing with
such scenarios. The number of situations where such a frame-
work may be used will be rare, but given the enormity of issues
at hand the matter cannot be ignored. 

Thus, the critics have no basis for considering only one
aspect of the torture equation when they are developing their
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responses. If torture is never permissible, they are required to
explain which account of responsibility shields them from being
responsible for the deaths of innocent people whom they refused
to assist. There is much work on this front, as well. 
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CHAPTER NINE

Why the Torture Debate Really Matters
(And Why A “Meta-analysis” of the

Torture Debate Supports Our Argument)

THE HARM CAUSED BY ALLEGIANCE

TO RIGHTS THEORIES

Hopefully, we will never find ourselves in a situation where a
torture warrant may be issued. Despite the scarcity with which
such situations may occur, the torture debate is important. This
is because it highlights many of the failings of current moral
thinking that are responsible for an enormous amount of pre-
ventable suffering in the world. As noted in chapter 3, contem-
porary moral discourse is dominated by (nonconsequentialist)
rights-based theories.

In that chapter we argued that these theories are flawed.
They have no foundation and are unable to provide persuasive
answers to central issues regarding their justification and prove-
nance. Rights as used in conventional moral discourse are, as
Jeremy Bentham taught us about two hundred years ago, “non-
sense on stilts.”

In the end there is no basis upon which to distinguish real
from illusory rights and no way of determining which right
wins when there is a clash of rights. Given that rights have no
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justification, when they clash the winner is often the person
who yells the loudest.

Despite the fact that rights are nonsense, we like rights.
They appeal to those of us who have a “me, me, me” approach
to moral issues. But buried only slightly beneath such an
approach are the inescapable realities that as people we live in
communities; communities are merely the sum of a number of
other individuals; and the actions of one person (exercising his
or her rights) can have an (negative) effect on the interests of
others. While rights seek to “atomize” people, the reality of the
human condition is that we don’t and can’t function (happily)
without the involvement of others.1

The two principal problems associated with endorsing a
moral code that approaches moral dilemmas through the prism
of rights is that the moral horizon is limited to oneself and those
directly within one’s view and there is no mechanism for ranking
rights. This makes it very easy (if not encourages) for us to be
preoccupied with our interests and place our minor concerns
above life and death concerns of other (especially distant) people.
Rights are good devices for deflecting moral responsibility.

As a result, human rights discourse is effective only at the
conversational level. The promises of grandiose international
and national rights-based documents have bypassed a large por-
tion of the world’s population. Many people are not even capa-
ble of reading the documents or are too hungry or too hot or
too cold to summon the energy to inquire what they contain.
Thus, while the surface nature of our language and discourse
almost unquestionably accepts the existence of human rights—
and “universal” ones at that—there is a huge gap between our
acts and words when it comes to rights.2 We are good at talking
up rights and even asserting our rights but deficient when it
comes to securing the rights of others—especially the people we
are not directly confronted with. 

“There is enough grain alone produced to provide every
human being on the planet with 3,500 calories a day—enough to
make most people fat.”3 Yet more than 13,000 people are starv-
ing daily while much of the Western World is gorging itself to ill
health on super-sized meals.4 How can this situation occur?
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A significant part of the answer rests in the fact that we
“operate” in a moral framework that is individualizing, has no
express regard for the common good, and provides no clear
guidance regarding the interests that matter most to human
flourishing. One of us has previously argued that in order to
eradicate the gross inequities in the world we must debunk a
number of existing normative and psychological fallacies from
our collective psyches. This includes a belief in baseless forms
of rights.

THE FAILINGS OF OUR MORAL CODE

ILLUSTRATED BY THE BAN ON TORTURE

The subject of torture provides an excellent illustration of much
of what is wrong with prevailing rights orthodoxy. It highlights: 

(i) The horizon-limiting affect of such theories. As
noted above, the critics do not address the rights
of the innocent people whose lives are at risk,
instead confining their gaze to the person immedi-
ately before them (the suspect); 

(ii) The absence of a mechanism for ranking rights
and the problems associated with a belief in
absolute rights. Thus, we see that the critics are
committed to the untenable position that the right
to life is lower down the rights hierarchy than the
right to physical integrity.

(iii) The fact that (given the formless nature of con-
temporary rights-based theories) moral debates
are often dominated not by reasoned arguments
but emotive utterances—without any degree of
apparent incoherency or impertinence—thereby
stifling moral progress. 

The third point is aptly illustrated by the manner in which
this debate has been played out, particularly in the Australian
context, where passion clearly trumped clear thinking.5
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THE DANGER OF LETTING EMOTION TRUMP LOGIC

This “chest-thumping” and disparaging approach to moral dis-
course was not confined to the utterances of lay people, who
may have understandably been jarred by the proposal to allow
torture in, albeit, limited circumstances. 

Thus, we see that in the paper by O’Rourke et al. in the
University of San Francisco Law Review, we are referred to as
“apologists” for torture—several times, just in case the point
was missed the first time. This is despite the fact that, as we
noted previously, our theory would justify very few instances of
torture. We are no more apologists for torture than O’Rourke et
al. are apologists for murder (of the lives they are unprepared to
try to save). We have little doubt that this point was not missed
on them, but it is only in the context of a moral code whose
contours are so formless that this type of approach would be
regarded as being credible. 

The president of an organization called Liberty Victoria
(which is thanked by O’Rourke et al. in their paper for providing
helpful comments) stated that the article in which we proposed
life-saving torture was a “stain” on the reputation of our law
school (apparently the concepts of free speech and prohibition of
guilt by association do not rank highly on that organization’s
ideals). The Immigration Lawyers Association of Australasia
stated that our views were “offensive, unforgivable, and even
barbaric.” Letters were sent to editors of the University of San
Francisco Law Review (where our first paper on torture was
published) urging it to not publish the paper, and some law
groups and even politicians called for one of us to be sacked
from a position as a member of the Refugee Review Tribunal,6

and so on.
This type of discourse by seemingly intelligent and well-

intentioned people could only occur in the context of a disci-
pline that is bereft of an intellectual framework. To this end, the
most telling aspect of this debate is that none of the critics have
attempted to develop an alternative moral framework to the
consequentialist ethic that we endorse. O’Rourke et al. refer to
our underlying theory as a “feeble consequentialist ethic,”
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apparently with little regard to the fact that utilitarianism has
been the main driver of political and social development for at
least two centuries, until the past several decades. 

Certainly, it is appropriate to criticize utilitarianism, but to
do so effectively requires reasons in support of such a con-
tention. The remark that it must be wrong because it leads to
bad outcomes was dealt with in chapter 3—as a society, when
we find ourselves in a jam we do (and should) follow the path of
harm minimization—this is the ultimate “tie breaker.” To per-
suasively criticize our account requires the advancement of an
alternative moral theory that can provide coherent answers
across the whole spectrum of moral issues that we as individuals
and together as a society face from time to time. 

Absent such a theory we get randomness, or worse still, the
domination of those prone to high emotion with loud voices—
the antithesis of a moral code. 

To illustrate this point, we provide two examples of the
problems that beset theorists who do not endorse a utilitarian
approach. They come from responses to our paper published in
the Deakin Law Review. The first is a paper by John Kleinig,
who elegantly advances many of the criticisms that we rebut in
this book. Ostensibly, many readers will be attracted to some of
his arguments, but his approach collapses when he actually
addresses the proposal at hand. At a lecture on torture delivered
several days after the opinion piece was published in The Age,
he said that our proposal was illogical. 

The Deakin lecturers’ argument—that torture in
extreme situations may be justified because the inter-
ests of many can outweigh the suffering of a few—was
inhumane and illogical.7

However, he then conceded that “if Melbourne were under
threat of a nuclear attack, which was then averted by torturing a
confession from a suspect, he [Kleinig] would be relieved.”

His resolution of this apparent contradiction: 

That may be the one situation where we as a society
might say, “You went out on a limb and did something
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we’re totally opposed to, but it had a good result, so
we forgive you.”

This is the sort of confusion that occurs if moral dilemmas
are approached on the basis of piecemeal solutions without the
support of underlying theories. When nonconsequentialist theo-
ries are applied to hard cases (instead of avoiding them), they
become unstable, often leading to unprincipled compromises.
This is because they are lacking in substance, meaning that their
proponents are reduced to relying on “fine phrases . . . the last
resort of those who have run out of arguments.”8

This is highlighted by the contribution of Desmond Man-
derson to the debate. He offers an impassioned argument
against torture. In the end, his reasons for dismissing life-saving
torture are:

Torture is wrong under all circumstances, not because
it leads to certain bad outcomes, but for no reason:
simply and inherently. This is not a perverse argument.
Love, for example, is good not because it might lead us
to wealth or happiness, but for no reason. It just is. In
fact, to look for reasons, to ask “what is love good
for” or “how does loving someone benefit me”? is a
sign of psychopathy. If Bagaric and Faris and Clarke
cannot see the inherent wrong of torture, it is hard to
see how to communicate with them.9

In fact, moral discourse does require reasons, otherwise
yelling wins the day. The emptiness of Manderson’s “reason-
ing” is highlighted by substituting “women’s rights” for “tor-
ture” in the above quote and studying the evolution of the
women’s movement in the United States as recently as 150
years ago or in contemporary Iran or Saudi Arabia. Moreover,
love is not self-evidently good—hence the reason for so many
domestic killings in the “name of love.” In the end, only conse-
quences matter.

The manner in which this debate has been played out in
fact provides a good example of the distortions in moral belief
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and social commentary that can occur in a moral vacuum. Per-
haps in the end, moral judgments are simply emotive retorts
that are dressed up in a veneer of objectivity in order that they
can be used as argumentative levers to attempt to shape the
behavior of others. The once-popular meta-ethical theory of
emotivism suggested this. However, in our view it is premature
to give up searching for universal moral standards. This can
only be frustrated by providing a receptive ear to emotional
retorts, no matter how loudly or frequently they are expressed. 

The problems with rights-based theories provide com-
pelling reasons, as illustrated by consideration of the subject of
torture, for endorsing the moral theory that we advanced in
chapter 3: utilitarianism. In this context there is a clear frame-
work for settling moral disputes. The proposal that wins is that
which will best enhance human flourishing, where each person’s
interest counts equally (whether they are a suspect or potential
victim and irrespective of where in the world they have the for-
tune or misfortune of being born). 

TORTURE IS ALREADY LAWFUL

Perhaps the most surprising aspect of the emotion generated by
our torture paper (and why we are relatively confident that the
critics lost perspective of the wider issues at hand and were
swept away by the pejorative connotation attached to the word
“torture”) is that if our proposal to allow warrants to be issued
in life-saving circumstances was adopted it would probably
narrow the circumstances in which torture is currently lawful. 

The common law defense of necessity (which has at its base
the same utilitarian foundation as self-defense) has three
requirements:

(i) The act [the infliction of physical pain] is needed
to avoid inevitable and irreparable evil [the death
of innocent people];

(ii) No more should be done than is reasonably neces-
sary for the purpose to be achieved; and
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(iii) The evil inflicted must not be disproportionate to
the evil avoided. 

In the United States, the defense is typically spelled out in
simpler terms, but it has the same key features. Necessity applies
where an accused reasonably believed his or her harmful actions
were necessary to avert a greater, imminent harm.10

Now juxtapose this with the circumstances in which we
suggest that torture is permissible. Torture should be permissible
where the following conditions are satisfied:

(i) When innocent lives (not other, lesser interests) are
at risk;

(ii) There is a near certainty that the suspect has the
relevant information; and 

(iii) The pain inflicted is the minimum necessary to
elicit the information and aims to have no lasting
effects.

Our proposal has the additional safeguard that torture
must be approved by a judicial officer before it occurs, not leav-
ing it to law enforcement officers to make the judgment and
then testing after the event whether they complied with the law.

Our standard is narrower because the only threats that jus-
tify torture are to life (not lesser interests), and we require a
higher level of confidence that the suspect has the information.11

It is also noteworthy that while the law previously held that
necessity could not justify killing another person to ward off a
greater threat, this no longer seems to be the case, at least in the
United Kingdom, following the decision in Re A (Children) in
2000. In our home state of Victoria, legislation recently passed
removes any doubt that in fact necessity is a defense to killing.
The Crimes (Homicide) Act introduces a defense of “sudden or
extraordinary emergency,” exculpating killing where it is rea-
sonable in the circumstances.12 This could extend to torture. If
the victim/suspect does not die, the common law of necessity
will continue to apply.
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It is astounding that these points were missed in the context
of an “informed” debate, especially by lawyers and legal aca-
demics. The explanation for this is that the debate has not been
informed at all. It is a classic example of emotion trumping clear
thinking. The fact that our contemporary moral thinking is so
blurred that such arguments still have a veneer of plausibility
provides strong reasons for moving to a new moral framework.13
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CHAPTER 10

Conclusion
The End Justifies the Means

There is yet one criticism of the permissibility of life-saving
torture that has not been considered. We leave it to last
because it underscores the barrenness of the claims that tor-
ture is never justifiable.

Perhaps the most common criticism to our proposal is that
the “end does not justify the means.” This criticism in fact bites
the critics far harder than it does our proposal and highlights a
central failing in their approach. 

The critics presumably have some end in mind as well. At
least we have declared what we believe the ultimate end to be:
net human flourishing, where each person’s interests count
equally. If the end (measured in human flourishing) does not jus-
tify the means, what, then, does? At best the critics “end” seems
to be that there should be an absolute ban on torture. This,
however, is not a principle. It is a narrow rule applying to a spe-
cific moral dilemma. Presumably, it is derived from the pursuit
of a wider objective. Until this wider objective is revealed there
is no basis for believing that the conclusions reached by some of
the critics are other than prereflective visceral responses to our
proposal. It is far better to have a stated (albeit contentious) end
than none at all; otherwise, randomness will continue to be the
one constant of our collective moral sentiments. 
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The torture debate highlights the failings of contemporary
moral discourse. The circumstances in which torture is morally
permissible will hopefully be rare, but they are foreseeable. If
they do arise it is important that we adopt the life-affirming
approach. It is obviously bad to inflict physical pain on sus-
pects, but it is much worse to allow innocent people to be mur-
dered. This conclusion is evident from the fact that there is no
underlying theory that even purports to justify the view that the
right to life is less important than the right to physical integrity.

Critics reject the proposal that life-saving torture is morally
permissible principally because they do not extend their moral
horizons far enough to consider the interests of the innocent
people whose lives are at stake. This, however, is largely not
their fault. Nonwillful blindness is a byproduct of the warped
and largely formless moral code that transcends much of con-
temporary Western thinking. 

The most important lesson from the torture debate is that
the only absolute principle is that there is no absolute principle,
and the closest that we get to coming to one is that the ultimate
moral standard is that we must act to maximize human flourish-
ing, where each individual’s interest counts equally—even those
who are not immediately before us. 

While the critics have been confused, one hopes that they
are not incorrigible and that they finally take a few steps up the
moral mountain beyond the rights fog in which they are cur-
rently enveloped—it would make the world a far better place.
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1. INTRODUCTION: OVERVIEW OF THE TORTURE DEBATE

1. Israel was the last state to officially sanction the prac-
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